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ART. IL.—THE NATURE OF THE CONTRACT OF SALE.—CIVIL 
LAW. 

Tue Romans in the early period of their law used the word 
sale, emptio, in a large and indefinite sense. It was employed 
to describe every species of alienation, by whatever title the 
transfer was made. A lease, a donation, a legacy, or an ex- 
change were all comprehended under the general term sale. In 
this sense the word was used according to Pomponius, in the 
law of the Twelve Tables. Lex duodecem tabularum emptionis 
verbo omnem alienationem complexa videretur. Digest, 40. 
7,29. Woct ad Pandectas, L.18,1,1. As the law advanced 
in refinement aad precision the meaning of the term became 
limited down to a transfer of a particular species, that is, for a 
consideration paid in money, which is called the price. 

Sale, as the term is used in the civil law, after that law had 
attained all its perfection, may be defined to be a contract, by 
which one of the contracting parties, the vendor, obliges himself 
to transfer to the other, the purchaser, and to guaranty to him 
the possession of the thing sold by the title of property, and the 
purchaser obliges himself to pay the price. 

The obligation of the vendor is expressed by the terms praes- 
tari emptori rem habere licere, that is, he binds himself to the 
purchaser that he shall have and possess the thing sold in the 
quality of owner. It includes the obligation of delivering the 
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thing to the purchaser, and defending his possession against all 
disturbances, which may interfere with his freely possessing and 
using the thing sold as his own property. It does not, however, 
include the precise obligation of transferring to him the absolute 
property in the thing sold. A man may sell that which belongs 
to another, believing it to be his own, and it will be a valid 
sale. He is not then held to the precise obligation of transfer- 
ring the property in the thing. Hactenus tenetur, ut rem 
emptori habere liceat, non etiam ut ejus faciat. Dig. 19, 1, 
3, 1. As the principal obligation of the vendor consists in 
guarantying the possession, if the purchaser discovers that 
he had no property in the thing sold, and of course could trans- 
fer none, he can maintain no action against the vendor, who 
has acted in good faith, so long as he is not disturbed in the 
possession of the thing. But if the vendor is the actual owner, 
then the contract, though it does not itself operate a transfer, 
binds him to transfer the property ; for it is of the essence of 
the contract of sale, that the vendor shall not retain a right of 
property in that which he has sold. 

Of the Nature of the Contract. This contract belongs en- 
tirely to the province of natural Jaw, or in the language of the 
Roman jurisconsults, to the jus gentium, and is one of the most 
ancient contracts known. As it derives its origin from the law 
of nature, so it is governed by the rules of natural law. In the 
order of time it was preceded by the contract of exchange. In 
the primitive age of the world, before the invention of money, 
commerce could be carried on only by exchanging one com- 
modity against another. But after the use of money was in- 
troduced as a common standard of value, the primitive contract 
of exchange fell into disuse and the more convenient one of 
sale took its place. Dig. 18, 1, 1. 

1. It belongs to the class of contracts called consensual being 
formed by the consent alone of the contracting parties. 

2. It is synal’agmatique, that is, it comprehends reciprocal 
engagements between the parties. 

S. It is commutative, each party intending to receive an 
equivalent for that which he gives. 

Three things are necessary to constitute the contract of sale. 
1. First a thing, to be the object of the contract. 2. A price 
agreed upon. 3. The consent of the parties to the price and 
the thing. 
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1. Of the Thing. It is essential to the contract of sale that 
there be a thing to be the object of the contract. Nec emptio 
nec venditio sine re que veneat potest intelligi. Dig. 18, 1, 
8. And, therefore, though the parties have agreed on the thing to 
be sold, if at the time of the contract it had ceased to exist, the 
contract is defeated. As if I sell you a horse not knowing that 
it is dead, the contract is void for want of an object. So if a 
house is sold, which at the time of the sale was consumed by 
fire, the contract is void, although the land remains ; the principal 
object of the contract being considered to be the house. Dig. 
18, 1,57. ‘The question is without difficulty when the object 
of the sale is entirely destroyed. But a case of more doubt is 
presented when the thing sold is only injured or partially de- 
stroyed. ‘The rule then, as it is stated by Paul, is, that if the 
greater part of the house is burnt, the purchaser is discharged 
from the contract, and may recover back the purchase money, 
if it has been paid; bat if half only or less than half of the 
house is burnt, the sale remains good and the purchaser is 
bound to execute the contract, but he is entitled to an equitable 
deduction of the price bont virt arbitratu. Dig. 18, 1, 57. 
The reason of the decision is, that while half or more than half 
remains, the thing itself is considered as still existing though of 
reduced value, and therefore by the subtilty of the law the pur- 
chaser was held to his contract, but might demand an abate- 
ment of the price. 

But the principle which governs such cases is better illus- 
trated by Papinian. If land is purchased covered with wood, 
and the trees have been blown down by a tempest or consumed 
by fire, the sale will be void provided the wood was the principal 
object of the purchase. Arboribus, quoque vento disjectis vel 
absumptis igne, dictum est emptionem fundi non videri esse 
contractum ; si contemplatione illaruin arborum, veluti oliveti, 
fundus comparabatur, sive sciente sive ignorante venditore. Dig. 
18, 1,58. In all these cases, if the injury to the thing is of 
such nature that the purchaser would not have bought it had 
the truth been known, equity requires that he should be dis- 
charged from the contract. And this is the doctrine of Pa- 
pinian in the text cited above. ‘Though it may in strictness be 
said, afier a partial destruction, that the thing continues to exist, 
it may have ceased to have those qualities which constituted the 
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sole inducement to the purchase. Pothier Traitié de Vente. 
No. 4. This principle bas been adopted in the French Code. 
If at the moment of the sale the thing is totally destroyed, the 
contract is void. ut if it is partly destroyed the option is 
given to the purchaser either to abandon the sale, or to take 
what remains with an equitable deduction from the price. Code 
Civile Art. 1601. 

When two or more things are purchased, one of which has 
ceased to exist, the same principle is applied when the pur- 
chase is made by the same agreement and for a single sum ; 
as where a man purchases a span of horses one of which is 
dead. Dig. 18, 1,44. And the fact that a single sum. uno 
pretio, was agreed upon, where several distinct things are in- 
cluded in the sale, and nota certain price for each individual, 
always strengthens the presumption that one would not have 
been purchased alone. Pothier Pand. Justiniane. L. 18,1, 
5. Another reason has been given for this decision. When 
two things are bought and a single sum agreed for both, the 
price is certain only in both, and if one is destroyed the price 
of that which remains is uncertain ; there is none agreed upon. 
Cocceius. Jus. Controv. Civile, L. 18, 1. Quaest. 4. 

In the cases which we have been stating both parties are 
supposed to have acted with good faith, and both to have been 
equally ignorant of the destruction or deterioration of the thing 
sold. But if the vendor knew the fact and concealed it from 
the purchaser, then it would be on his part a manifest fraud, 
and the plain dictate of natural justice is, that the purchaser 
should not be compelled to complete the contract. The clause 
in the law 57, Sect. 1, of the Digest, L. 18, Tit. 1, apparently 
teaches a contrary doctrine. But this clause is thought to be 
an interpolation by some unskillful band and seems to be incon- 
sistent with other parts of the same law. Pothier, Pand. 18, 
1,4, in notis. If the purchaser knew of the partial destruction 
of the thing, but the vendor was ignorant of it, the sale stands 
good and the purchaser must pay the price without deduction. 
Dig. 18, 1, 57, Sect. 2. If both knew of the total or partial 
destruction of the thing and each concealed his knowledge from 
the other, the contract is void; dolo inter utramque partem 
compensande. Fraud on one side compensates fraud on the 
other, and in contracts proceeding entirely on good faith, fraud 


5 
on both sides annuls the contract. Dig. 18, 1, 57, subfine. 
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It is rot at first obvious, that in this case there is fraud on the 
part of the purchaser. But a little explanation will render it ap- 
parent that there may not be all that good faith which ought to 
prevail in this contract. We will suppose the thing sold to be 
a house that has been materially injured, but not half consumed 
by fire ; that both parties knew the fact, and each concealed 
his knowledge from the other. The fraud of the vendor in 
selling the house as perfect, which he knew to be partially de- 
stroyed, is manifest. ‘The purchaser, if he had been ignorant 
of the fact, would have had the right to keep the house, and to 
have an abatement of the price, or to recover back a part, if it 
were paid, equivalent to the injury the house had sustained 
from the fire ; and the only motive which he could have had 
for concealing his knowledge from the vendor, whom he sup- 
posed to be acting in good faith, would be to gain a right of 
action against him for selling a damaged thing for a sound one. 
This is a want of good faith on the part of the purchaser, and 
the law will not lend its aid to either party where each attempt- 
ed to circumvent the other. Ove fraud compensates the other. 

Though a thing which has ceased to exist cannot be the ob- 
ject of the contract of sale, a thing, which has not yet existed, 
but of the existence of which there is a possibility, may be; as 
a colt not yet foaled or a crop of corn not yet grown. In these 
sales, after the colt is foaled or the corn harvested, the sale is 
considered as having been made from the time of the contract. 
Dig. 18, 1,8. During the intermediate period it is at the 
risk of the purchaser. But if the embryo colt is destroyed, or 
the harvest lost, through the fraud or fault of the vendor, he 
will be liable to the purchaser for his damages and interests. 
Ubi utriusque utilitas vertitur ut in empto—et dolus et culpa 
praestatur. Dig. 13, 6, 5, 2. 

It is not, therefore, necessary, that the object of sale should 
have an absolute corporeal existence at the time of the contract. 
It is sufficient, if it have a moral or potential existence ; it may 
be an incorporeal object; or a simple hope or expectation may 
be the object of sale. Spet emptio est. As one may sell a 
draft of fish before the net is thrown, and the purchaser will be 
entitled to all the fish that are taken, and if none are taken he 
will be equally bound to pay the price of the draft. And ina 
contract of this kind, if there is an eviction of any of the indi- 
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vidual things taken, the vendor will not be liable; for by the 
intention of the parties, nothing is included in the sale but what 
the vendor would have been entitled to retain if he had not sold 
it. Dig. 18,1, 8. <A contract of this kind gave occasion to 
a celebrated controversy related by Plutarch in his life of So- 
lon. Some Milesians being at Coos, and seeing fishermen 
drawing their nets, bought a draft unseen. The net brought 
up a golden tripod which Helen, as the historian says, had in 
compliance with the order of an oracle, thrown into the sea on 
her voyage to Troy. The controversy, was, whether the tri- 
pod belonged to the Milesian purchasers or the Coan fishermen. 
The question was taken up by the respective states to which 
the parties belonged, and came near to producing a war be- 
tween them. At last it was referred to the oracle at Delphi, 
and the decision was, that it should be given to the wisest of 
men. The effect of the decision, was, that it brought the tripod 
to the shrine of the god; that is, into the hands of bis priests. 
The oracle was better versed in the craft of his servants than in 
the principles of jurisprudence. A just decision would have 
awarded the tripod to the fishermen. Neither of the parties had 
in contemplation any thing but the fish which might be taken. 
The possibility that the net might bring up something of great 
value did not enter into their calculation in making the contract, 
and formed no part of the consideration for which the price was 
paid. It was the good fortune of the fishermen. 

A man may sell not only what is his own, but he may by 
a valid contract sell what belongs to another. Rem _ alie- 
nam distrahere quem posse wulla dubitatio est. Nam 
emptio est et venditio, sed res emptori auferri potest. Dig. 
18, 1, 28; id. 50,16, 54. The possession of the vendor, 
without his having the right of property is sufficient to render 
the sale valid. Domat. Delectus Legum, L. 18,1,15. The 
contract of sale does not consist so much in the transfer of the 
the property, as in the obligation to deliver the thing sold, and 
guaranty the possession of it. ‘This obligation the vendor may 
take upon himself, though he is unable to fulfil it. It is then 
resolved into another obligation, viz. that of indemnifying the 
purchaser, and this principle applies equally to moveable and 
immoveable property. Repertoire de Jurisprudence. Mot. 
Vente, Sect. 1. Art. 1. No. 3. 
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But though the vendor of what belongs to another cannot 
transfer the property in the thing sold, such a sale followed by 
possession may be the foundation of a usucaption or prescrip- 
tion. If the purchaser acted in good faith, that is, if he believ- 
ed the vendor to be the owner, ten years possession inter-pre- 
sentes will perfect his title to an immoveable, or twenty years 
inter absentes, either party being absent. Institut. L. 2. Tit. 
6. sub. init. Domat. L. 1. T. 2, 8.2, n. 12. If the thing 
sold be a moveable, the term of prescription is three years; 
but there must be good faith on the part of the vendor, as well 
as the purchaser. No prescription lies for things stolen, 
though in the hands of a bona fide purchaser ; and whoever 
sells a moveable, knowing that it belongs to another, commits a 
theft. A title by prescription in moveables is not easily ac- 
quired. Inst. L. 2, 6, 2. 

Though you may sell what belongs to another, you cannot 
sell to another that, of which he is already the owner. Dig. 
18, 1, 16. ‘The reason is, that by the contract of sale, the 
purchaser becomes the creditor of the thing sold, that is, it is 
due to him. But what is already a man’s own cannot be due 
to him. 

The rule that a man cannot purchase what is his own, admits 
of two qualifications. The first, is where a man’s right is im- 
perfect ; he may purchase what is wanting to render it com- 
plete. As where one has the right of property and another 
the right of possession, the possessory right may be the object 
of sale, and be purchased by the proprietor. Dig. 18, 1. 34, 
3. The second, is where a man has a doubtful or defeasible 
title, he may purchase an outstanding right to render it inde- 
feasible. Dig. 18, 1,61. The purchase here, is not of the 
thing itself, but of a right or interest which another has in it. 

Things which their own nature or the law renders common 
to the use of all, cannot be the object of sale, as ports, public 
places, the walls of a city, &c. and so also, places consecrated 
to religious uses, and generally all things, which by the law of 
nature or the civil law are excluded from commerce. Dig. 
18, 1, 34, 1. If, however, the purchaser is ignorant that the 
thing sold is excluded from commerce, the sale is not considered 
as a mere nullity, but the vendor will be liable for damages, not 
by the direct, but by the equitable action, utili actione ex 
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empto. Dig. 18, 1,62. Pothier Pand. 18, 1, 14, in notis. 
It is only when the purchaser knows that the thing is excluded 
from commerce and is incapable of private ownership that the 
contract is wholly void. ag. 18, 1, 5, 62,70. But the 
ignorance of the purchaser must not be such as can be sup- 
posed only in a careless and inattentive man. Dig. 18, 1, 15. 
The purchase of stolen goods is forbidden by the law of the 
twelve tables, but if the purchaser was ignorant, that they were 
stolen, the vendor was bound to indemnify him; but if both 
parties knew they were stolen, no obligation was contracted on 
either side. Pothier Pand. 18, 1,16. The sale of a free- 
man was rigorously prohibited, nor would the law allow a stipula- 
tion for such a sale, provided he should afterwards become a 
slave, quum servus erit, holding it to be impious to expect such 
an event; nec enim fas est cjus modi casus expectari. Dig. 18, 
1, 34, 2. But there was one singular exception to the mo- 
rality of this law. A father who was oppressed by extreme 
poverty might sell a child in its infancy, recens natum et adhue 
a matre rubentem. Pothier Pandetae, 1, 6, 18, note. 

There are other restrictions on the freedom of sales, which 
do not depend on the nature of the thing but on the relation in 
which the purchaser stands to it. A man cannot purchase 
goods of which he has the administration, neither directly nor 
through the intervention of a third person. A tntor cannot 
purchase the goods of his pupil, and the principle extends 
equally to a curator, a proctor or attorney, and to all persons 
who have the disposition of the goods of another in the char- 
acter of a trustee. Dig. 18, 1, 34, 7 and 18, 1,46. These 
sales are not absolutely void like the sales of things which the 
law excludes from commerce. The contract is binding on 
the tutor or trustee, and voidable only at the election of the 
minor or person having the beneficial interest in the thing. 
Pothier Vente. No. 13. Repertoire de Jurisprudence Mot 
Vente. 1,1, 10. The policy of the law in prohibiting such 
sales is to prevent fraud. The tutor is appointed for the pur- 
pose of protecting the rights of his pupil, and to allow him to 
purchase his pupil’s property, would be placing him ina situa- 
tion in which his private interest would be directly at variance 
with his official duty, and would allow him to appropriate to 
himself the estate of his ward on his own terms. Ipse tutor et 
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emptoris et venditoris officio fungi non potest. Dig. 26, 8, 5. 
In such a sale the law presumes a fraudulent intent, and pun- 
ishes a breach of official duty not only by the loss of the ob- 
ject of the contract, but under the constitution of Severus and 
Antoninus, by a penalty of four times the value of the thing 
sold. Dig. 18, 1, 46. 

As the object of this prohibition is to prevent fraud by per- 
sons who are clothed with a trust, the prohibition does not ex- 
tend to sales where no fraud can be supposed. Where, there- 
fore, the goods of the pup'l are seized by a creditor and sold 
by auction, the tutor is allowed to be a purchaser. Pothier 
Pand. 18, 1, 22; Code, 4. 38,5. And where there are two 
tutors, either of whom has authority to act alone, one may pur- 
chase the goods of the pupil of the other. But the law 
watches such contracts with jealousy. They must be made 
with entire good faith or they will be void. Dig. 26, 8, 5. 

The sale of a litigious right or credit is valid, but the pur- 
chaser can recover no more of the debtor than the amount 
which he paid with interest. On the payment of this sum the 
debtor is discharged. The law made an exception in favor, 
Ist, Of the co-heir or co-proprietor who purchased the shares 
of his associates, 2d, Of a creditor who received from his 
debtor the cession of the litigious right in payment of a debt, 
3d, Of the possessor of an estate who purchased a litigious right 
in the estate to secure his own inheritance. In these cases the 
purchaser was authorized to exact the full amount of the debt. 
Code, 4. 35, 22, 23. Rights are said to be litigious not only 
after a suit has been actually commenced, but when from the 
nature of the questions which the case presents the right is not 
clear and certain, but involved in doubt. Repertoire de Ju- 
risprudence, Droits, Litigieux, No. 1. 


Or THe price. The second thing essential to the contract 
of sale is a price agreed upon by the parties. Sine pretio nul- 
la venditio est. Dig. 18, 1,2. The price must have three 
qualities, or the contract will not be that of sale. 1. It must 
be serious and not merely nominal. 2. It must be certain or 
capable of being rendered certain. 3. It must consist of a sum 
of money. 


1. First quality of the price. The price must be serious 
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and agreed upon with the intention of being paid. If, there- 
fore, when the contract is made and the price fixed by the par- 
ties, it is at the same time agreed that it shall not be paid, it is 
not a sale. Quum in venditione quis pretium rei ponit, dona- 
tionis causa non exacturus, non videtur vendere. Dig. 18, 1, 
36. A real price belongs to the essence of the contract, and 
when the price is agreed to be remitted by the same contract 
by which it is agreed to be paid, one part of the agreement 
cancels the other, and it is a contract to transfer the thing with- 
out a price. The contract is changed from that of sale to do- 
nation and is subject to all the rules that govern the latter con- 
tract. But if the contract were completed and the price agreed 
upon, intended to be paid, it would be a sale, although the ven- 
dor should afterwards remit the price. The validity and na- 
ture of the contract are determined by the state of facts at the 
time when it is made. The same principle is applied to the 
contract of letting and hiring. Locatio conductio, a contract 
which bears many analogies to that of sale. A price or con- 
sideration, but not necessarily in pecunia numerata, is neces- 
sary in letting or a lease; and if there be none agreed upon, 
itis a donation. But if a consideration is fixed by the contract 
and afterwards remitted, it does not cease to be a lease. Si 
tibi habitationem locavero, mox — remittam, ex locato 
conducto agendum erit, Dig. 19, 2, 5. 

The price must not only be a sum of money intende d to be 
paid at the time of the contract, but must bear some proportion 
to the fair value of the thing sold. It is not necessary that it 
should be of the full value, but if it is so much below as to be 
but a nominal price, the law holds the contract not to be a sale 
but a disguised donation. It is subjected in such cases to all 
the formalities required in a donation, and will be void if the 
contract is between persons who are incapable of giving to each 
other. Pothier Contrat de Vente. 19. Repertoire de Juris- 
dence Priv 1. Dig. 18,1,32. The same rule applies in the 
analogous contract of letting and hiring. Si quis conduxerit 
uno nummo, conductio nulla est; quia hoe donationis instar 
est. Dig. 19, 2,46. If a nominal sum is stipulated for the 
rent, it is not a lease but a donation. The law will look through 
the disguise to the rea] nature of the transaction. Dig. 41, 6, 6. 

But a thing may be sold for less than its real value with the 
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intention of doing a favor or conferring a gratuity on the pur- 
chaser. In this case, though in strictness there may be said to 
be a gift of a portion of the thing, and the transaction may be 
considered as really involving two distinct contracts, that of a 
sale and that of a donation, it is treated by the law as purely a 
sale. If, however, the vendor in such case was a person legally 
incapable of making a donation to the vendee, as if the parties 
were husband and wife, it is held to be a donation, and the 
contract is void. Si quis donationis causa minoris vendat, ven- 
ditio valet ; toties enim dicimus in totum venditionem non valere, 
quoties universa venditio donationis causa facta est.— Hoe 
inter ceteros; inter virum vero et uxorem donationis causa 
venditio facto viliore pretio, nullius momenti est. Dig. 18, 1, 
38. But when a donation is disguised under the forms of an 
onerous contract, and the vendor is not incapable of making 
the donation, the law looks at its real character, and treats it as 
a donation throughout. The vendor will not be permitted to 
withdraw his liberality, but the disguised purchaser will hold the 
thing by the title of a gift. Donationis causa, facta venditione, 
non pro emptore sed pro donato res tradita usucapitur. Dig. 
41, 6, 6. 

2. Second quality of the price. It is not only necessary to 
the contract of sale that there be a price, but that price must 
be certain, or at least capable of being rendered certain, and 
not dependent on the will of one of the parties. It was a point 
disputed among the jurisconsults whether a sale was valid when 
no certain price was agreed upon by the parties, but it was referred 
to a third person to determine what the price should be. Jus- 
tinian decided the controversy in favor of those who contended 
for the validity of such a sale. If the person agreed upon as 
arbiter refused to act, or died before determining the price, a 
question would arise whether the parties by naming an individ- 
ual intended to trust to his judgment only, or whether such an 
agreement should be considered, as in some other cases it is 
interpreted to be, an agreement to*refer the matter in bon? virt 
arbitrium. ,The lawgiver decided in favor of the first opinion, 
and, therefore, if the arbiter declined acting, or was unable to 
act, the sale was void. Code 4, 32,15. Jnstit. 3, 24, 1. 

But suppose the arbiter fixes a price that is manifestly unjust, 
either greatly above or greatly below the true value of the thin 
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5? 








282 Nature of the Contract cf Sale. [Apzil, 


is such a decision irrevocably binding on the parties? This is 
a question which the legislator left to be decided by principles 
of equity and the rules of jurisprudence applied to analogous 
cases. As the price is referred to the arbitration of a third 
person, only because the parties cannot agree themselves, they 
must be supposed to intend that an equitable and reasonable 
price should be fixed, of which neither party should have just 
cause of complaint. The reference cannot therefore be to the 
mere arbitrary will or caprice of the arbiter, but to his judg- 
ment as a man of integrity and sound discretion; and if he 
fixes a price that is manifestly unjust, it is not binding. The 
party which complains of the lesion may have the thing valued 
by experts, and if it is proved that the price fixed by the arbiter 
is unjust, the sale may be declared void. But how much must 
the price fixed vary from the fair value to authorize the annulling 
the «ntract? On these questions the civilians are not agreed. 
Where the parties themselves agree on the price the law does 
not interfere to relieve them on a small deviation from the fair 
value or market price. In pretio emptionis et venditionis natur- 
raliter licere contrahentibus se circumvenire. Dig. 4, 4, 16. 
To entitle the aggrieved party to relief, the lesion must amount 
to more than one half the just price, vert pretit. Code 4, 44, 
2. It is held by some, Cocceius Jus controversum civile, Lib. 
18, Tit. 1, Quarst. 2, that the same rule is to be applied when 
the price is determined by the arbitration of a third person, end 
this doctrine is sustained by the Glosse of Accursius. The 
reason given is, that when the arbiter has decided, it is the 
same as though the parties themselves had agreed on the price. 
They made an agreement dependent on a condition, and the 
condition having happened, it becomes absolute. Put the 
better opinion is that it should be left without any arbitrary 
rule to the sound discretion of the judge. Voet ad Pandectas, 
L. 18, 1, 23. Pothier Vente. 24. Vinnius Comment. in 
Tnstitutiones, L. 3, Tit. 24, vol. 2, 747-8. 

When the parties themselves agree on a price, the law will 
not interfere to relieve them from the effects of their own pre- 


cipitancy or indiscretion, except in cases of excessive ine- 
quality, /aesio enormis. What degree of inequality should be 
considered as excessive, was originally lefi to the arbitrium, the 
discretion of the judge. Cocceius Jus Controv. civile, Lib. 18, 


























1834.] Nature of the Contract of Sale. 283 


Tit. 5, Quaest. 3. It was ultimately fixed by positive law 
at an inequality exceeding one half the true value. Code, 
LL. 4, 44,2. Such an inequality seems to have been consid- 
ered as carrying a presumption of bad faith. Voet ad Pan- 
dectas, L. 18, 5, 3. Heineccius Elementa Jur. Civ. See. 
Ord. Pand. Pars 3, No. 293. In case of a minor lesion the 
law would not presume fraud; it must be proved. Dolus 
qualitate facti, non quantitate pretii aestimatur. Code, L. 4, 
44,10. The suffering party, if he could not prove fraud, was 
left to bear the consequences of his own supineness. 

But when the parties, unable themselves to agree on a price, 
refer it to the arbitrium of a third person, they do not intend 
to refer it to his mere arbitrary will or caprice, but they rely on 
his judgment and integrity, and refer themselves to it as the 
arbitrium boni viri. If he fixes an unjust price, with the inten- 
tion of favoring one of the parties at the expense of the other, 
it is a violation of good faith on his part ; — if he does it through 
ignorance, neglecting to give that attention to the subject which 
is necessary to inform himself of the true value of the thing, he 
is wanting in that degree of diligence which the nature of his 
appointment requires, and which the parties have a right to 
demand, after he consents to act as arbiter; it is negligentia 
proxima dolo. A mandatory acting without reward is bound to 
give all the diligence and care that the nature of a mandate re- 
quires. In either case there is a failure of one of the condi- 
tions on which the reference to the arbiter was made. And, 
therefore, whenever his decision is such as to raise a clear pre- 
sumption of bad faith or gross negligence on his part, it will 
not be binding. But no invariable rule can be established to 
apply to such cases, and the decision must necessarily be left 
to the sound discretion of the judge. 

Pothier says that a contract, by which one sells a thing for 
what it is worth, is a valid sale. The construction of contracts 
ought to be such as will give them effect and not annul them. 
The price in this case is not certain, but may be rendered so. 
If the parties cannot agree, it shall be fixed by experts to be 
agreed upon between them. T'raité de Vente, No. 26. 

A contract of a farmer to sel] his crop of wheat for the same 
price as his neighbors should sell theirs, is a valid contract of 
sale. If his neighbors sold theirs at different prices, the just 
VOL. XI.—NO. XXII. 25 
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construction of the contract requires that the medium price 
should be taken. Pothier Vente, No. 28. 

3. Third quality of the price. The third quality of the price 
which is requisite to constitute a proper contract of sale, is, that 
it consists of a sum of money. Pretium in numerata pecunia 
consistere debet. Inst. 3, 24,2. It was a disputed question 
between the different sects of jurisconsults, whether a contract 
by which one gave a tunick and received in pay a cloak, was a 
contract of sale. The Cassians or Sabinians held it to be a sale 
in the proper meaning of the word ; their rivals, the Proculeians 
or Pegasians, contended that it was not a contract of sale, but 
of exchange. In such a contract the price cannot be distin- 
guished from the merchandize. The opinion of the Procu- 
leians ultimately prevailed, and the established doctrine is ex- 
pressed by Paulus in his commentary on the perpetual edict. 
Aliud est vendere aliud emere, alius emptor alius venditor ; 
sic aliud est pretium, aliud merx. Dig. 18,1, 1. The doc- 
trine of Proculus is adopted by Tribonian in the Institutes, D. 
3, 24, 2; and it may be amusing to the lawyers of the present 
day to see the partisans of both schools invoking the authority 
of Homer, the father of poetry, on one of the most subtle and 
abstruse questions in the metaphysics of law. Dig. 18,1, 1. 

It is sufficient to constitute a true contract of sale, if the price 
in money is agreed to be paid by the original contract, though 
by a subsequent agreement the vendor consents to take some 
other thing in payment. Non enim pretii numeratio, sed con- 
ventio perficit emptionem. Dig. 18,1, 2. Code, 4, 44, 9. 
And if the agreement be, that part of the consideration be paid 
in money and part in labor, though in truth it is a mixed con- 
tract, the law treats it as a simple sale. But if the whole con- 
sideration is in services or labor, it is not a sale, and the actions 
ex empto and ex vendito will not lie. Dig. 19, 1, 6. 

Of the consent of the parties. ‘The consent of the contract- 
ing parties is of the essence of the contract of sale; and to 
render the contract perfect, this consent must intervene on the 
sale itself, on the thing sold, and on the price. 

This consent may be given by the parties when present, or 
it may intervene between them, when absent, by means of letters 
or a messenger. When the consent is given by letters, the will 
of the party by whom the letter is written must continue until 
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it is received and has the concurrence of the will of the party 
to whom it is addressed. ‘The party who proposes the contract 
has the liberty to retract until his proposition is accepted by the 
other. Per litteras absens absentem dicetur alloqui. The 
person addressing the letter is considered as speaking to his 
correspondent, and though his consent is given at the time when 
the letter was written and sent, it is not accepted until the other 
party has received it. If, therefore, the writer dies before the 
letter reaches its destination or before the offer is accepted, or 
if he becomes insane or incapable of giving his consent, or writes 
another letter revoking his offer, the acceptance of the other 
party will not make a binding contract. At the time of the 
acceptance the writer had become incapable of making a con- 
tract, and there must be the concurrence of two wills at the 
moment of its confection, to render the contract perfect. Po- 
thier, Vente, No. 32. Repertoire de Jurisprudence, Vente, 
Sect. 1, 4rt. 3, No. 11, bis. 

If, however, the offer is accepted, and any steps are taken 
towards carrying it into execution before the party is advised 
of the death or incapacity of the other party, or of his revoking 
his offer, or if an opportunity is lost of making an advantageous 
sale of the thing, this will constitute a ground for damages, upon 
the general rule of equity that nemo ex alterius facto pregravari 
debet. 

The party who accepts, by a letter, the offer, has also locum 
penitentiae until his letter is received. He may revoke his 
consent after the letter is written by a second, and if that 
arrives at its destination before the first, or at the same time, it 
will annul the consent before given. Repertoire de Jurispru- 
dence, Vente, Sect. 1, Art. 3, No. 11, bis, plaidoyer par Mer- 
lin. But suppose he dies or becomes incapable of giving a 
valid consent by insanity or otherwise. before the letter is re- 
ceived ; does his consent thereby become null and void? The 
analogy of the first case supposed would lead us to conclude 
for the affirmative of this question, but the negative appears to 
stand on sounder juridical reasons. In the first case the letter 
contains a mere proposition, and the proposition is supposed to 
be made at the time when it is received and agreed to. If the 
writer is dead at that time, or has become incapable of making 
a contract from insanity or any other cause, the proposition be- 
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comes a mere nullity, and cannot be the foundation of any legal 
rights; it is ipso jure revoked. But if nothing occurs to annul 
the consent given in the letter until after it is received and the 
offer accepted, then the offer is considered as having been 
made at the moment when it is accepted, and the concurrence 
of the will of the two parties meeting at the same instant, the 
contract becomes perfect. ‘The party by whom the offer is 
made is bound irrevocably ; and though the other may revoke 
his consent if he can get possession of his letter before it arrives 
at its destination, and this may appear to give him an in- 
equitable advantage, it is no other than the party to whom the 
offer is made always has. It arises from the circumstance that 
he is master of the time when he will give his consent, the 
offer being considered as continuing until an answer is given or 
until it is revoked. But when the letter is received, the con- 
sent given by it is binding from the time it is sent. From that 
moment the contract is perfect. ‘The thing sold is at the risk 
of the purchaser. His death, therefore, or any supervening 
incapacity, happening after his consent has been thus given, and 
before it is received, cannot annul a contract which was before 
complete. 

The civilians distinguish between words which will constitute 
a contract of sale, and those which express only a disposition or 
willingness to sell. If, says Pothier, | use this expression, Je 
veux vous vendre une telle chose pour la somme de tant, to which 
you reply, Je veux bien en donner la priz, this is a perfect 
contract of sale. It is objected that to will to do an act is dif- 
ferent from actually doing it. This is true when that which is 
to be done is an external act, as going to a particular place. 
But when that which is to be done is accomplished by a simple 
act of the mind, as in a sale, we cannot distinguish between 
willing to do it, and actually doing it. But if the form of ex- 
pression is changed, and instead of saying, Je veux vous vendre, 
I will sell you, I say, Je voudrois rendre, 1 would sell you, this 
indicates but an imperfect determination of the will ; and if you 
reply, I will give you the price, it will still not be a sale, unless 
I subsequently consent. T'raité de Vente, No. 33. 

1. To render consent perfect there must be a concurrence 
of the will of the parties on the sale itself; that is, on the nature 
of the contract. Sive in ipsa emptione dissentiant, sive in 
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pretio, sive in quo alio, emptio imperfecta est. Dig. 18, 1, 9. 
If Caius proposes to sell a house for $1000, and ‘Titius enters 
into the contract with him for the house, intending to hire it for 
a term of years for the same sum, there would in this case be 
neither a contract of sale nor of hiring. It is not enough to say 
that if Titius were willing to pay the sum demanded for a term 
for years, he would for a stronger reason be willing to give it 
for the entire property of the house. This is not saying that 
he has in fact consented to the purchase. The parties have 
not agreed on the nature of the contract, and the court cannot 
substitute a sale for a contract of a different nature, to which the 
party has not given his assent, although it would be more ad- 
vantageous,. 

2. There must be a mutual consent as to the thing sold. 
If therefore, in a bargain, I suppose that 1 am purchasing the 
Cornelian farm, and you intend to sell the Sempronian, though 
the price is agreed upon, it isno sale, because we do not agree 
as to the thing. Cum in corpore dissentitur, apparet nullam 
esse emptionem. Dig. 18, 1, 9. 

If the parties agree on the thing, but there is an error as to 
the substance, as where brass is sold for gold, or an inferior 
metal for silver, or vinegar for wine, the jurisconsult, Marcellus, 
held the sale to be good; quia in corpus consensum est, etsi in 
materia erratum sit. Dig. 18, 1,9. But the opposite and 
more equitable opinion of Ulpian prevailed, that where there 
is the consent of the parties to the thing itself, but there was 
error as to the material or substance of which it consists, the 
sale is void. Ulpian makes a distinction with respect to the last 
case mentioned, the sale of vinegar for wine, which shows with 
what religious fidelity the Roman jurisconsults followed out their 
principles to their last results, by the strictest rules of a severe 
logic, a source of many beauties and excellencies, and of some 
defects and violations of natural equity in the jurisprudence of 
ancient Rome. Ego in vino quidem consentio quia eadem 
prope eve, id est, substantia est, si modo vinum acuit ; cete- 
rum si vinum non acuit, sed ab initio acetum fuit, ut embamma, 
aliud pro alio venissa videtur. Dig. 18,1,9. If, therefore, 
the vinegar was produced by the acetous fermentation of wine, 
the sale was valid, because in this case there was no error as 
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to substance or material. It is still wine, though it has passed 
through another process of nature and taken a new name. But 
if it is embamma, a species of vinegar artificially produced from 
other materials, the sale is void, because in this case there is an 
error in the substance of the thing. 

If a person sell a vase, as gold, when it is only plated, though 
he may be ignorant of the fact, the sale is void, and the pur- 
chase money may be recovered back. Dig. 18,1,41. But 
if the vase is of gold, though debased by a large amount of 
alloy, the sale is good, for there is no error in the material. It 
is gold, though debased gold. Dig. 18, 1, 10 and 18, 1, 14. 

Error in the sex is analogous to error in the substance or 
material of the thing, and is governed by the same rules. Quod 
si ego me virginem emere putarem quum esset jam mulico, 
emptio valebit; in sexu enim non est erratum. Ceterum si 
ego mulierem venderem, tu puerum emere existimasti, quia in 
sex error est, nulla emptio, nulla venditio est. Dig. 18, 1, 
11. 

When there is error in the substance or material, of which a 
thing is composed, and it is composed of several different ma- 
terials, the Jaw looks to that which gives it its principal value. 
As if a gold ring is sold set with colored glass, which, in the 
bargain, is understood to be of precious stones, the sale will be 
void, although the ring itself is pure gold, for it is the precious 
stones which are principally regarded in the contract. Repert. 
de Jurisprudence, Vente, Sect. 1. 4:t. 3. No.2. But error 
in the accidental quality of the thing will not destroy the sale ; 
as if cloth is sold as of a superior quality and it proves to be 
inferior, or a vase is sold for gold and it proves to be debased 
by alloy. Dig. 18, 1, 14. 

Error in the name of the thing when there is no error in the 
thing itself, will not vitiate the sale. Nihil enim fuit error no- 
minis quum de corpore constat. Dig. 18, 1, 9. 

3. There must also be a consent to the price. If the ven- 
dor intends to sell at a higher price and the purchaser under- 
stands the agreement for a lower, it is no sale. But if the case 
is reversed, and the vendor understands the agreement at the 
lower price, the consent is perfect, and the sale is good, at the 
price which the vendor intends. For though it be true that 
the parties have not agreed on the precise sum, the purchaser, 
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through another process by consenting toa higher sum, has 
also consented to a lower, on the common maxim, omne majus 
continet in se minus. ‘The concurrence, therefore, of the will 
of the parties meets in the smaller sum. 





ART. Il.—IMPRISONMENT FOR DEBT. 
Copy of the Fourth Report made to His Majesty by the 


Commissioners appointed to inquire into the Practice and 
Proceedings of the Superior Courts of Common Law. 
(Presented pursuant to an Address, dated 2d March, 
1832.) Ordered by the House of Commons to be printed, 
6th March, 1832. fol. pp. 755. 


Turis large volume embraces a vast mass of valuable matter in 
relation to arrest and imprisonment for debt, and, in connexion 
with this subject, to the whole law of debtor and creditor. It 
comprises, Ist. The report signed by four of the commissioners, 
in which the present law of imprisonment for debt in England 
is attacked and great changes in it suggested. 2d. A supple- 
mentary paper of 41 pages, signed by the other commissioner, 
Mr. Stephen, in which he expresses his dissent from his col- 
Jeagues and defends the general principles of the existing law. 
3d. Several tables stating the number of suits brought in differ- 
ent courts in England, &c. 4th. Appendix A, of 48 pages, 
containing ‘Questions addressed to the ambassadors and con- 
suls of Great Britain and Ireland, and other persons resident in 
Europe and America, on the subject of arrest,’ in foreign 
countries, with 21 sets of answers. 5th. Appendix B, of 275 
pages, containing ‘ Questions circulated by the commissioners 
among bankers, merchants, &c. on the subject of arrest,’ and 
323 answers. 6th. Appendix C, of 126 pages, containing 
‘ Questions circulated by the commissioners among the profes- 
sion on the subject of arrest,’ with 78 answers. 7th. Appendix 
D, of 190 pages, containing examinations of thirty-eight witnesses 
before the « smmissioners. Among the persons whose evidence 
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is recorded in this volume are some of high professional emi- 
nence, and others whose long experience as merchants, bank- 
ers, attorneys, &c. particularly qualify them to judge of the 
subject under consideration. 

It is not our intention to enter into a particular examination 
of the contents of this volume. The facts, arguments, and 
opinions, however, which it collects must be very useful to any 
one who wishes to investigate the subject of imprisonment for 
debt in any point of view. Our only object at present is to 
examine the question, whether arrest and imprisonment ought 
to be allowed in all cases of debt, and what changes, if any, 
ought to be introduced into the law on this subject, in those 
states in which the system still prevails. 

This subject is often perplexed by the loose manner in which 
the advocates and the opposers of imprisonment discuss it. On 
the one side, it is urged that a creditor ought to have a strong 
coercive power over a debtor who is disposed to be fraudulent ; 
on the other, that it is cruel to subject an honest man to the 
disgrace and suffering of imprisonment, simply because he owes 
money which he cannot pay. But these views are not incon- 
sistent. Indeed they both seem to us correct. Yet neither of 
them solves the great problem, how should the honest debtor 
be protected, while the fraudulent one is coerced and punished. 

This problem is undoubtedly one of great and inherent diffi- 
culty. Many persons, on the one side, despairing of a satisfac- 
tory solution of it, have concluded that all debtors ought to be 
equally subject to arrest and imprisonment at the discretion of 
their creditors, thinking that creditors will generally use the 
power placed in their hands with moderation, and that if an 
innocent debtor is now and then subjected to unjustifiable 
severity, it is a necessary, though an unfortunate consequence of 
a law, on the whole, highly beneficial. 

A great number of persons, on the other hand, have come to 
a directly opposite conclusion. ‘They say, that as long as this 
system is tolerated, innocent men will, by means of it, often 
suffer unjustly ; and though they compose but a small propor- 
tion of the whole number imprisoned, yet the innocent ought 
not to be made to suffer, in order to prevent the escape of the 
guilty. It is better, according to the established maxim of law, 
that ten guilty men should escape, than that one innocent man 
should be punished. 
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In this view of the subject we confess we coincide. If it be 
wrong for a creditor to imprison an honest debtor, it is wrong 
in the law to give the creditor this power. We shall not stop 
to demonstrate that such an exercise of power on the part of 
the creditor, when the debtor is chargeable with no miscon- 
duct, is wrong, since this is admitted even by those who defend 
the existing Jaws. ‘This opinion is indeed so prevalent, that 
where a creditor commits a debtor to jail, he seldom or never 
pretends to justify his course by urging that the law sanctions 
it, but almost invariably gives some special reason to show that 
it is proper in the particular case for him to punish his debtor, 
such as that the debtor has cheated him in contracting the debt, 
or fraudulently concealed property. Those, however, who 
justify the right of imprisonment, contend that the power is 
seldom abused, —that debtors who conduct fairly are rarely 
subjected to imprisonment. But it is evident, that this is no 
answer to the objection. The principle on which the present 
system is based, that mere debt ought to be punished by im- 
prisonment, is unsound. ‘The law ought never to sanction 
injustice. 

But it is sometimes said that most debtors, who do not pay 
their debts, are in some degree guilty, and merit punishment. 
This seems to us not quite true. Some debtors, we admit, are 
mere swindlers and sharpers. Others have become involved 
by daring speculations. Some are the victims of extravagance. 
Others fail from want of skill and judgment in conducting their 
business. We find in the conduct of debtors every moral 
shade, from gross fraud to the slightest negligence and entire 
innocence. The high degrees of fraud are comparatively rare. 
Slighter degrees of misconduct are more common. But judged 
by the current rules of mercantile honesty, we believe the ma- 
jority of insolvent debtors upright and honorable. Is it just that 
no discrimination should be made by the laws between the 
honest and the dishonest debtor? Is it just that all debtors 
should be liable to a punishment, which but few of them merit ? 

The morality of imprisonment for debt is sometimes defend- 
ed, upon the ground that every man has a right to pledge his 
body for the payment of a debt, and therefore, that every gov- 
ernment has an equal right to provide the same security for 
creditors. It is not necessary to discuss the question, whether 
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a man has a moral right thus to pledge his person, by his own 
voluntary act, of which we feel strong doubt ; for if he has, it is 
far from following, that any political society has a moral right 
to compel him to give such a pledge. 

But, waiving for a moment the moral question, though we 
think it should never be lost sight of. in this discussion, we are 
ready to meet the advocates of imprisonment for debt on their 
own ground, and to deny the expediency of giving such a power 
to the creditor. 

As the benefits of the existing system are stated with great 
clearness and force by Mr. Stephen, we propose briefly to ex- 
amine the arguments which he advances in its behalf, in the 
order in which he states them. He considers first arrest in 
execution, and then arrest before judgment. 

Mr. Stephen says, 1. ‘Ifthe power of arrest in execution be 
taken away, the creditor will be much more frequently defeat- 
ed by the concealment of the debtor’s property.’ 

It is not to be denied that the compulsion of arrest, some- 
times extorts payment from an unwilling debtor, and that the 
fear of this process sometimes produces the same result. But 
it should be recollected, that the opponents of the present sys- 
tem do not say that it has no efficacy, but that a more effica- 
cious one might be devised. In Massachusetts, Maine, and 
New Hampshire, the right of attaching property on mesne pro- 
cess, is justly regarded by creditors as far more beneficial than 
imprisonment. If the right of attachment were extended to 
some descriptions of effects which cannot now be reached by 
it, if a bankrupt or insolvent law were adopted by which the 
debtor could be compelled to surrender all his property for the 
benefit of his creditors,—the right of arrest might safely be 
given up in common cases, except for the purpose of compel- 
ling the debtor to submit to an examination and to surrender 
his effects. It seems to us that the fraudulent concealment of 
a debtor’s effects will be far more effectually repressed by the 
direct measure of making such concealment a penal offence, to 
be punished in the common course of justice, than by the in- 
direct one of subjecting the debtor to imprisonment at the dis- 
cretion of the creditor. 

Mr. Stephen next says, 2. ‘If the power of arrest in execu- 
tion be taken away, the debtor without property will have no 
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inducement to make those efforts by which he now often suc- 
ceeds in obtaining the means of payment.’ 

Here again, we are not disposed wholly to deny the truth of 
the argument. It applies, however, principally to debts of very 
moderate amount. In such cases, we think a more complete 
resort to the debtor’s property would have equally good effects 
in most cases, without being liable to the same objections as 
imprisonment. 

Mr. Stephen says, 3. ‘If the power of arrest in execution be 
taken away, the burthen and risk of realizing the property of 
the debtor will be constantly thrown upon the creditor, instead 
of being incumbent as they ought to be upon the debtor him- 
self.’ 

This argument does not strike us with much force. It is 
perfectly evident, that most creditors, if they knew of any pro- 
perty of a debtor on which they could levy, would prefer to 
do so, rather than take the chance of extorting payment by 
arresting him. ‘The only circumstances, we believe, which 
ever prevent creditors from taking property which they suppose 
to be the debtor’s, are, either that the debtor’s title to the pro- 
perty is questionable, or that the law compels the creditor to 
accept the property at an appraised valuation, instead of having 
it sold on execution. The power of attaching property on 
mesne process, and of having it sold on execution, would 
unquestionably be preferred by all creditors to the power 
of arrest, if they were bound to make a choice between the 
two. The truth seems to us to be, that most creditors 
would be very glad to assume the burther and risk of realizing 
the debtor’s property, in many cases in which the laws do not 
now permit them to do so. The instant that a debtor becomes 
unable or disinclined to pay his debts in full, all his creditors 
would be rejoiced to have the administration of his property 
taken out of his hands, and ‘ the burthen and risk of realizing 
it’ thrown upon some one acting in their behalf. 

Mr. Stephen says, 4. ‘The abolition of arrest in execution, 
will encourage the practice of contracting debts improvidently, 
or with the direct purpose of defrauding the creditor, and will 
also encourage the debtor to dissipate property which ought to 
be applied to payment of his debts.’ 

This argument, no doubt, has some force. But it is not, any 








294 Imprisonment for Debt. { April, 


more than the rest, conclusive in favor of permitting arrest. 
We admit the argument then to some extent, but shall show in 
our future remarks that the evils arising from tolerating arrest, 
far outweigh all the benefits of the system. We think, how- 
ever, that the tendency of abolishing imprisonment for debt to 
encourage the fraudulent contracting of debt, would be more 
than compensated by making such a fraud a penal offence. 

The positions taken by Mr. Stephen in regard to arrest be- 
fore judgment, are the following. 

‘Ist. If the power of arrest before judgment be taken away, 
the creditor will much more frequently be defeated by the ab- 
sconding of the debtor.’ 

‘2dly. If the power of arrest before judgment be taken away, 
the creditor will much more frequently be defeated by the 
removal of property.’ 

‘3d. If the power of arrest before judgment be taken away, 
it will be much more frequently impossible to obtain payment 
without suit, and the attempt to recover payment by suit will 
be more frequently unsuccessful, and will be attended in general 
with more delay and expense.’ 

‘4th. If the power of arrest before judgment be taken away, 
it will (like the abolition of arrest in execution) encourage the 
rash and fraudulent contracting of debt, and the dissipation of 
the property out of which the creditor should be paid.’ 

We are far from denying that the power of arrest before 
judgment does often assist creditors in collecting their debts, 
or that the evils specified by Mr. Stephen would follow if this 
power were entirely taken away, without substituting any other 
system in its place. It is obvious, however, that his arguments 
apply with much less force in those states where property can 
be attached on mesne process, than in England where it cannot. 

But admitting that the power of arrest before judgment and 
upon execution often benefits creditors in the modes specified 
by Mr. Stephen, what is the conclusion? ‘That the system is 
better than any other which can be devised? Certainly not. 
Or that it is even positively good? Certainly not. But merely 
that it is an instrument which in many cases performs its office. 
Now it may do this, and still be a very wretched contrivance. 
The evils direct and collateral arising from the system may be 
so great, as entirely to overbalance any good which flows 
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from it. Besides, even its efficacy as a means for the collection 
of debts is far from being a sure criterion of its merit. 

Suppose the law should provide that every creditor should 
have a right to sell his debtor as a slave, in case the debt were 
not punctually paid, a practice which has actually prevailed in 
some countries, such a law might perhaps be of service in com- 
pelling payment of debts, but it seems probable, to say nothing 
of its injustice, that it would have a very unfavorable influence 
upon commerce, manufactures, population, and the other great 
interests of society. The severe laws against debtors in ancient 
Rome appear to have produced the most disastrous conse- 
quences. 

t will not, we think, be difficult to show that the evils arising 
from the toleration of imprisonment for debt, are so great as to 
demand its abolition, even admitting its efficacy as a mode of 
collecting debts, and that other means may be devised for the 
same object which are far more effectual and less objectionable. 
Before doing this, however, we shall consider some of the other 
arguments which are commonly advanced in support of impris- 
onment for debt. 

It is often urged that imprisonment for debt, having been 
practised for many ages ard in most civilized countries of the 
world, must be a beneficial institution. This argument would be 
hardly worth replying to, did we not know how much it weighs 
upon the minds of the greater part of mankind. The feeling 
in favor of antiquity and general custom is usually so strong, 
that it is difficult even for those to divest themselves of it, who 
are most aware that it is a prejudice. Similar arguments, and 
with great success, are always urged in favor of all time-hon- 
ored abuses. One of the most influential reasons with many 
for holding the Roman Catholic faith is, that it was the religion 
of their ancestors, and that it is still held by the greater part of 
Christendom. The slave-trade was openly justified, because 
it had been tolerated for ages by the most enlightened nations. 

The single circumstance that imprisonment for debt has been 
in use for a great length of time among many nations, certainly 
tends to show that some benefits have resulted from it, but by 
no means that it did not produce evils more than counterbalane- 
ing them, or that greater benefits would not follow from its 
abolition and the substitution of some other system. 

VOL. XI.—NO. XXII. 26 
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Severe laws against all debtors indiscriminately seem to be 
the natural product of a half civilized state of society, in which 
the importance of property is beginning to be appreciated, but 
the right of personal freedom is little respected, and the princi- 
ples of morals but little understood. Under such circumstances 
it is not strange that a great power should be placed in the 
hands of creditors. 

But if the antiquity of imprisonment for debt be considered 
an argument in its favor, rather than a proof of the barbarous- 
ness of the practice, the gradual changes which the system has 
undergone in modern times may be regarded as a stronger argu- 
ment against it. Bankrupt and insolvent laws have in England 
almost abolished the perpetual imprisonment which is. still 
nominally tolerated in that country. While in the United 
States the system has been still further mitigated by insolvent 
laws and other measures, and in some of the states imprison- 
ment for simple debt has been entirely abolished. This is the 
case in Kentucky, Ohio, New York, and Maine. 

The strong impression in favor of the old system, which 
many persons feel, is often considered a conclusive proof of its 
advantages. Yet this feeling is readily accounted for, without 
ascribing any great degree of merit to the system. The good 
which imprisonment produces is often obvious, direct, and 
palpable. A creditor who has arrested or incarcerated the 
person of his debtor, and immediately obtained payment of his 
demand, is not usually mistaken in thinking that he has secured 
his money by means of the coercion which he has employed. 
This is a good which he sees and of which he is certain. On 
the other hand, though he may have lost a hundred bad debts, 
he cannot calculate what part of his losses, if any, arises from 
the general operation of the system of imprisonment; or even 
that the loss of any one particular debt flowed from this cause. 

The benefits of the existing laws are visible; those which are 
expected to follow from a change in them are of course pro- 
blematical. And though the instrument now employed be con- 
fessedly imperfect, those who can manage it with skill are re- 
luctant to adopt a new one, with whose use they are not familiar, 
however excellent its construction may appear. 

We shall now present some of the reasons which occur to us 
for abolishing imprisonment for debt. 
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1. Imprisonment for debt occasions a great waste of time 
and money. 

We shall not attempt to give the statistical details on this 
point. Those of our readers who have not attended to them, 
will find many of them in the reports of the Prison Discipline 
Society. They will probably be astonished at the great num- 
ber of persons who are annually imprisoned in the United States, 
the great aggregate quantity of time which is lost by the con- 
finement of many thousand persons, the enormous amount of 
costs incurred by the creditor,—enormous, whether compared 
with the total amount of debts or the amount realized by the 
processes. It was computed, in 1830, that the number of per- 
sons ‘imprisoned for debt annually, is in Massachusetts, 3,000 ; 
in New York, 10,000; in Pennsylvania, 7,000; in Maryland, 
3,000 ; and in the other Northern and Middle States, nearly as 
above, in proportion to the population.” These numbers are 
probably since much diminished in Massachusetts and New 
York, imprisonment for debt having been abolished in the latter 
State, and the law much improved in the latter, in exempting 
females altogether from the process. But still these numbers 
show that the evil of which we complain is of vast and alarm- 
ing magnitude. 

We adinit that these facts alone, do not afford a conclusive 
argument against imprisonment for debt, for the fear of impris- 
onment, no doubt, produces the payment of many debts where 
no suits are commenced. But the depriving of a large number 
of persons of the means of supporting themselves and their 
families, is in itself so serious an evil, that the practice ought 
not to be tolerated, without clear and decisive evidence of its 
preponderating benefits. 

2. Imprisonment for debt often injures the reputation and 
morals of debtors who have been subject to it; and renders 
them unwilling to pay their debts. 

Most men are so constituted that they not only feel it a dis- 
grace to have committed a crime or offence, but to have suffer- 
ed any infliction from which criminality on their part may be 
inferred or suspected. It is almost impossible for any person 
of common sensibility to be confined in a jail, without regard- 


Fifth Report of the Prison Discipline Society, p. 358. 
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ing it as an imputation upon him. He can scarcely avoid im- 
agining that his character will suffer in the eyes of his friends 
from this indignity. The having been imprisoned, even for debt, 
is, in fact, a stain upon a man’s reputation. As such, it re- 
moves one of the most powerful motives to good conduct. A 
person of firm and intelligent mind will no doubt feel, that an 
unreasonable imprisonment cannot seriously affect his estimation 
with the public. But one of a sensitive disposition, especially 
where he has been unfortunate, is often deeply oppressed with 
the consciousness of having been confined with malefactors. 
Imprisonment, therefore, frequently seems to break down the 
spirits and paralyze the energies of men previously active and 
industrious. Where it is long continued, it is but too apt to be- 
get habits of idleness and intemperance. 

But imprisonment not only injures the character and habits 
of its victims, but often impairs their honesty. The debtor 
who has suffered this infliction feels injured and indignant, at 
what he considers a wanton outrage, and vows that whatever 
his future means may be, he will never pay his creditor whom 
he regards as a malicious persecutor. We have good reason 
to believe that this determination never to pay the authors of 
their confinement is very frequent among imprisoned debtors. 
But the debtor whose indignation thus leads him to overlook 
the rights of one creditor, is too apt to grow forgetful of the 
rights of others, and to learn to consider the payment of debts 
not a duty, but a favor. His creditors become in his eyes un- 
feeling tyrants, from whom it is but justice to preserve his prop- 
erty for himself and his family. 

Moral evils are the natural and necessary results of laws which 
are founded on incorrect moral principles In the present case 
these evils are sufficiently obvious. ‘The unreasonable power 
placed by the law in the hands of the creditor, makes the debtor 
regard him as an enemy; while the frauds of the debtor, of 
which this very law has been the cause, increase the severity 
of the creditor, and inflame the minds of both parties with 
mutual jealousy and exasperation. 

3. The power of imprisonment often extorts payment of debts 
from the good nature of the debtor’s friends. 

This fact, we believe, is not to be questioned. Nor is it 
always to be regarded as anevil. For the persons who are 
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induced by compassion to pay the debts of another, are often 
uader a moral, though not legal obligation to do so. But, on 
the other hand, it not unfrequently happens that the persons 
who advance money to relieve a debtor from arrest, are under 
no more obligation to make such advances than the creditor 
who brings the suit. Thus to extort money from their good 
nature, we cannot but regard as an evil. 

4. Imprisonment for debt as now allowed by law is opposed 
to the opinions of a large and important part of the community. 

We would not be understood as asserting that a majority of 
the citizens of every state in which imprisonment for debt is 
now tolerated, are in favor of its abolition, though we believe 
that very many of those who give the system a nominal sup- 
port, do so because they are not satisfied with the substitutes 
for it which are presented for their consideration, rather than 
because they have any regard for the system itself. But all 
that we mean to represent is, that those who are directly 
and earnestly opposing this mode of collecting debts, bear a 
large proportion to the whole body of the community. 

Whether the law be just or unjust, this opposition is a serious 
evil. It is not a Jaw operating rarely, but one which is every 
day put in action, and in a mode which is constantly rousing 
the feelings of those who witness its effects. ‘The consequence 
of this want of harmony between the law and public opinion, is 
to embitter the hostility between creditors and insolvent debtors, 
and to diminish the efficacy not only of imprisonment as a 
measure for collecting money, but of all other means which can 
be used for the same purpose. 

We have already suggested that imprisonment for debt might 
well be dispensed with, if a proper system for collecting debts 
were adopted. In determining what changes it would be advis- 
able to introduce into the law, we should examine the prin- 
ciples on which laws for collecting debts should be founded. 
On this subject we venture to propose a few general principles 
for consideration. 

1. The creditor, in actions for liquidated demands, after 
making affidavit of his claim, should have the right to attach the 
debtor’s property when he first commences his suit, to an amount 
sufficient to satisfy the judgment which he expects to recover. 

The right of attachment should extend not only to Jand, and 
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such personal property as can be seized by the officer, but also 
to intangible property, such as shares in corporations, debts due 
to the debtor, and his property in the hands of third persons, 
which, either owing to liens or any other cause, cannot be seiz- 
ed by the officer. On execution, the creditor should have the 
power of seizing the debtor’s property, either that attached or any 
other, and of having it sold to satisfy his judgment. Suitable 
provisions, of course, should be made, to protect the interest of 
third persons in the property to be levied on; and in order to 
levy upon debts attached, compulsory process must be given 
against the debtor’s debtor. 

2. If the creditor cannot find property, he ought, either on 
mesne process or execution, to have the right of arresting the 
debtor. ‘The arrest, however, if on mesne process, should im- 
mediately cease on the debtor’s giving security for the proba- 
ble amount of the judgment, and, if on execution, on his pay- 
ing the debt, or placing in the hands of the officer sufficient 
property to satisfy it. In either case also of arrest before or 
after judgment, the debtor should have the right of going im- 
mediately before a magistrate and submitting to an examination 
in regard to his property. If on examination the magistrate 
should be satisfied that the debtor has no property, he should 
be discharged from arrest. But if on going before the magis- 
trate the debtor should ask for any reasonable delay, it might 
be granted him, on his giving bail for his appearance before 
a magistrate on a fixed day, or submitting to imprisonment till 
the time of examination. 

3. If on the examination it should appear thatthe debtor had 
been guilty of fraud in concealing bis property, he should, 
where it is in his power, be compelled to place his property in 
such a situation that the creditor may be enabled to seize it 
either on mesne process or execution. If he fail to do this, he 
should be imprisoned until he satisfies the debt or disgorges the 
property. If the property were placed beyond the debtor’s 
control, by his fraud, he should be punished by a limited im- 
prisonment, not at the discretion of the creditor, but by the 
judgment of the magistrate.’ 


1 In this and other cases where we propose imprisonment on account of 
the debtor’s misconduct, we have said nothing of trial by jury ; but if such 
trial should be considered desirable, provisions for giving it to the debtor 
might be introduced into any statute on the subject. 
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4. If it should appear upon the examination that the debtor had 
property in such a situation as not to be subject to the process 
of the court, he should be compelled to give a lien upon it to 
the creditor sufficient to secure the debt, or else be imprisoned 
until he complies with the order of the court in this respect. 

5. If at any time before the creditor levies his execution on the 
debtor’s property, the debtor should become insolvent, all his 
property, including any attached or seized on execution by the 
creditor, should be applied ratably for the payment of all his 
creditors. 

6. In certain cases of judgments against defendants, where 
the original cause of action exhibited great degrees of fraud or 
misconduct on the part of the judgment debtor, the court should 
have the power to direct a limited imprisonment of the defend- 
ant, in case of non-payment of the judgment. The parties 
should have the right to be heard before the court on the ques- 
tion of imprisonment, where there was no other question in the 
case. 

Among the cases in which imprisonment might be proper, 
we venture to suggest the following, not as a complete list or 
even an unexceptionable one in the enumerated cases, but as 
an illustration of the principle we have advanced. 

Where the debtor, at the time of contracting the debt, makes 
a fraudulent misrepresentation in order to procure the credit ; 
or contracts the debt for the express purpose of defrauding the 
creditor : 

Where the claim against the debtor is against him as exec- 
utor, administrator, or trustee, and its non-payment would show 
a waste of the trust property : 

Where the claim against the debtor, is for money which he 
has received as a public officer, for instance as a state treasurer 
or sheriff : 

Where the action against the defendant is for crim. con. 
breach of promise of marriage, seduction, assault and battery, 
false imprisonment, or malicious suit or prosecution : 

Where the claim, whatever the form of action may be, ori- 
ginates in a fraud of the defendant. 

7. In addition to the imprisonment upon execution allowed 
in the foregoing cases, some frauds of debtors ought, perhaps, 
to be rendered indictable offences ; such as, an insolvent debt- 
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or’s concealing or assigning property for the purpose of placing 
it out of the reach of creditors, — his destroying or concealing 
his books of account, —or purchasing goods for the purpose of 
defrauding the vendor, &c. 

The justice and propriety of these principles, we think, will 
be generally acknowledged. But it may be asked, can they 
be applied successfully in practice? This seems to us far 
from being doubtful, for they have already been applied in 
various quarters. 

The first principle has been practised on in the common 
attachment, the trustee process, or foreign attachment, and 
levying on property on execution, as practised in Massachu- 
setts, New Hampshire, and Maine. In these states, however, 
we think injustice is done to the creditor in having real estate 
set off to him at an appraised valuation, instead of having it 
sold, as is done in other places. 

The second, third, and fourth principles have been in some 
degree acted upon in the proceedings upon arrest, and pre- 
viously to taking the poor debtor’s oath in Massachusetts. No 
difficulty could arise from having the debtor’s examination 
take place very soon after his arrest, for the creditor having 
chosen his own time to issue process could always be prepared 
to resist the application for a discharge, either in person or by 
attorney. The statute of Maine for the abolition of the im- 
prisonment of honest debtors for debt, of which a sketch is 
given in the American Jurist for Oct. 1831, (p. 442.) contains 
provisions for inmediately carrying the debtor before magis- 
trates for examination, in cases where arrest is permitted. 

We think in practice, the arrest of a debtor ought never to 
be permitted on mesne process, until the actual existence of 
a claim against him is established, either by the creditor’s 
oath or other prima facie evidence. 

Some persons in favor of abolishing imprisonment may 
think allowing an arrest on mesne process in the manner we 
propose is a harsh measure. It seems to us, however, per- 
fectly reasonable in the cases in which we should apply it, 
that is, cases of claims for liquidated sums of money. Those 
for unliquidated damages stand on a very different footing. 
We see no hardship, where a creditor has made cut a prima 
facie case of debt, in allowing him to call on the debtor for 
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security, or to show that he is unable to give such security. 
The inconvenience to which the debtor may be exposed, 
though undoubtedly an evil where be is poor and innocent, 
yet seems absolutely necessary for the preservation of the 
creditor’s rights. ‘I'he evils to which debtors will be exposed 
by the proposed plan seem to us very light, compared to those 
to which they are subjected by arresting, imprisoning, and 
holding to bail, as now practised in many places. 

The fifth principle, we think, will hardly be disputed. In 
cases of insolvency it seems now to be almost universally ad- 
mitted that equity requires a ratable distribution of the debt- 
or’s effects among his creditors. We do not propose here to 
enter into any discussion upon the subject of bankrupt and 
insolvent laws, as imprisonment for debt may be abolished 
without introducing any bankrupt or insolvent system. We 
wished our own opinion on the subject to be understood. But 
those who are opposed to bankrupt and insolvent laws, on the 
ground of their practical operation being injurious, will perceive 
that the system proposed by us is complete, even supposing 
this fifth principle not to be acted upon. 

We have presented in connexion with the sixth principle 
some examples of cases to which it might be applied, as its 
application, though known in other countries, is somewhat 
novel in most, if not all our states. In Kentucky, however, 
where imprisonment for debt has been abolished in most cases, 
a ca. sa. is still allowed ‘on judgments in actions of trespass 
vi et armis, (not ejectment) and in actions for words spoken 
or written, or seduction.’”' In New York, also, the law abol- 
ishing imprisonment for debt makes similar distinctions. 

We are aware that it may be objected that not to permit 
imprisonment without a judicial decision would occasion ex- 
pense to plaintiffs. We are aware of this. But as we do not 
see how the defendant’s rights can be protected without allow- 
ing him to be heard on a question, the decision of which in- 
volves his personal liberty, we think the expense must be 
submitted to. It is also worth observing, that where suits are 
for unliquidated damages, no judgment can be given for the 
plaintiff without an examination of evidence. In such cases, 


1 Letter of Hon. Silas W. Robbins, in Fifth Report of the Prison Dis- 
cipline Society, p. 47. 
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therefore, and in all cases where there is a trial of the facts, 
no new trial would be required in order to determine the ques- 
tion of imprisonment. If the nature of the action did not de- 
termine this question on a common verdict against the defend- 
ant, the jury might make such additional return as the case might 
require, as that the defendant had been guilty of such a fraud 
as the law would punish by imprisonment. ‘The expense, 
however, which would be incurred in order to obtain the right 
of imprisoning a debtor, we do not think important, since it 
could only be incurred by the voluntary act of the creditor, 
who may safely be left to determine what is for his interest. 

The justice of rendering gross frauds of debtors, subjects of 
criminal law, as suggested in the seventh proposition, seems to 
us too obvious to require much comment. ‘The offences which 
ought to subject debtors to criminal prosecutions ought to be 
clearly defined ; and should be such as imply high degrees of 
criminality. Some of the offences which we have mentioned, 
others may think ought not to be the subjects of the criminal 
law. All that we think important is the recognition of the 
general principle, that for gross frauds debtors should be pun- 
ishable as criminals. 

We do not offer our imperfect suggestions, as if we supposed 
that an improved mode of collecting debts would act as a 
panacea to prevent all improvidence in contracting debts, or 
fraud in avoiding payment of them. Under any laws where 
credit is general, many debts will be contracted that will never 
be paid. But we believe a system founded on correct moral 
principles is far more likely to be efficacious in its operation, 
than one which is at war withthem. Scarcely any relation in 
the whole business of society is so frequently occurring as that 
of debtor and creditor. It is, therefore, as we have already 
intimated, in the first degree important, that the laws which 
regulate this relation should approve themselves to the feelings 
and principles of the community upon which they operate. 
Such we believe would be the case with laws founded upon 
some plan like that which we have suggested. They would 
give the creditor a prompt and direct resort to the property 
of his debtor, and while they respected the personal rights of 
the debtor, would yet compel him to disclose his property, 
and punish him for fraudulent conduct. 
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We cannot, we think, be mistaken, in supposing that per- 
mitting imprisonment only in cases of misconduct on the part 
of the debtor, would have a highly beneficial effect upon the 
morals and practices of the commuuity. When imprisonment 
for debt became a disgrace, in consequence of all the acts 
which led to it implying moral turpitude, it would tend to 
prevent those acts, in the same manner in which the fear of 
punishment now diminishes other species of crime. 





ART. IIL—UNCONSTITUTIONAL TREATIES. 
TO ‘D.’ ART. Il, OF THE TWENTIETH NO. OF THE JURIST. 


Have the Courts of the United States the power to declare an 
article of a treaty unconstitutional and therefore null and 
void? 

Ir the courts of the United States have this power, it is because 

it has been given to them by the constitution of the United 

States; for it is to be remembered that they too ‘are the 

servants of the people of the United States, and the constitu- 

tion is the instrument which declares their powers.’ What, 
then, is their power? 

‘The judicial power shall extend to all cases in law and 
equity, arising under this constitution, the laws of the United 
States, and treaties made, or which shall be made under their 
authority. (Art. 3, sec. 2, U. S. Con.) Again: ‘ This 
constitution, and the laws of the United States which shall be 
made in pursuance thereof, and all treaties made, or which 
shall be made, under the authority of the United States, shall 
be the supreme law of the land.’ (Art. 6, clause 2, Ibid.) 
The language used in both of these clauses of the constitution 
is precise and clear, and its plain import is, that the constitu- 
tion of the United States is part of the supreme law; that the 
laws of the United States, made in pursuance thereof, are part 
of the supreme law, and that treaties made under the authority 
of the United States are also a part of the supreme law of the 
land. It is clear that a law of Congress is to be tested by the 
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principles of the constitution ; because it is so distinctly de- 
clared in that instrument: but a different language is held by 
the constitution, with regard to treaties. Why is this differ- 
ence? Would it not have been better, and much more clear, 
for the convention to have expressed itself in the same manner 
with regard to treaties, that it has with respect to laws of the 
United States, if it had intended to subject them to the same 
test? What is the meaning of the terms, ‘ treaties made under 
the authority of the United States?’ It seems to me, that it 
means nothing more than ‘treaties made’ by the president, 
through or-by his autherized ministers, under and within pro- 
per instructions, and sanctioned in the constitutional mode, by 
the senate of the United States. It then becomes a contract, 
(a similar ratification having taken place by the other con- 
tracting party according to the mode known to their form of 
government,) between the United States and another nation, 
absolute and binding, and only to be revoked by the contract- 
ing parties. But it may be said, that as the constitution and 
a treaty are both supreme, they must therefore be consistent 
with each other, and their consistency must be determined by 
some common principle or test. It will be seen, however, 
that it is not in relation to each other that this supremacy is 
declared, but in relation to the laws, fundamental and second- 
ary, of the states. (See the 6th art. last clause of sec. 2, Con. 
U.S.) They may therefore differ from each other, and yet be 
supreme in relation to state constitutions and laws. The same 
state law could not, in the same provision, violate both —it 
might violate one, and not the other, but the violation of either 
would be void. But it may be asked, still, what is a court of 
the United States to do, where there is a direct confliction 
between two fundamental laws, both in their very nature pri- 
mary? Which shall they obey? The answer is not in the 
clauses of the constitution to which we have referred, and must 
be sought in the nature of the conflicting laws, and the object 
and end of their existence. The constitution of the United 
States, or of any other country, can only declare the powers 
which shall prevail within her jurisdiction, by regulating the 
conduct, and protecting the rights of her own people. They 
regulate their own political household. Treaties between 
nations are contracts binding the contracting parties, according 
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to the laws and usages of nations, without reference to the 
fundamental laws or municipal regulations of either. They 
are acts of the contracting parties, in their highest character, 
and where one party is a republic, and the treaty is made by 
the constituted authorities, it is considered as emanating from 
the people, and is the solemn act of all those who are the 
primary depositories of all political power. Who ever heard 
of an inquiry, in England, (our mother country,) or in any 
other country with whom we have diplomatic relations, 
‘whether the treaty our ministers were concluding were con- 
sistent with our constitution?’ What would be the answer of 
such foreign nation, when she should be told ‘that our gov- 
ernment had concluded to violate a treaty, because our supreme 
court had decided it to be unconstitutional?’ Does not every 
one know her answer —‘ With your laws or constitution we 
have nothing to do— we supposed that when a great republic, 
covering the richest part of the globe, possessed of inexhausti- 
ble resources, and professing to be governed by good faith, 
chose to make contracts, she would comply with them.’ But 
it might be said to her, ‘ You were ‘ bound to know” our 
constitution.” ‘True,’ she might reply, ‘we should have 
known it, —and a fortiori, you should not have been ignorant of 
it, and was it unreasonable that we allowed you to be your own 
expositors, in matters that did not concern us.’ In such a 
case, then, I conclude that the constitution must give way to 
the transcendent law of the land — the treaty ‘made under the 
authority of the United States.’ 

But it is said, ‘ what the supreme authority, consisting of the 
three branches of legislative power, is prohibited to do, by a 
law, two of them cannot be authorized to do by a treaty or 
contract.’ It does not follow. The proposition is by no means 
self-evident. ‘The action of Congress, as a law-making power, 
always presupposes the continued political existence of the 
nation, and never directly involves that question, only so far 
as to take steps for its continuation and the preservation of our 
institutions, by providing for the common defence and general 
welfare of the United States, in the manner pointed out in the 
8th sec. art. 1, of the constitution. But with the treaty-mak- 
ing power, other questions may arise. Large armies may be 
hovering on our borders ; nations may be leaguing against us; 
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our cities may be taken and burned ; our commerce cut off; 
our treasures exhausted ; our legislature dispersed ; our people 
dispirited ; our armies scattered ; and want, wretchedness and 
terror spread over the republic. What remains to be done? 
A treaty is dictated to us — accepted, ratified, and the enemies 
of the country retire. But whilst we are yet bleeding at every 
pore, a judge of some of the courts declares that the treaty is 
not constitutional and is void—the treaty is violated, and we 
are again involved in all the calamitiesof war. In this view, I 
would be understood as speaking of a treaty made in good 
faith, and not one fraudulently obtained from corrupt ministers, 
for this would be void by the law of nations. I then lay it 
down, not only as correct, according to the constitution as it ts, 
but as necessary in all governments, that treaties made by the 
treaty-making power, in good faith, should be considered as 
of transcendent obligation. ‘The opposite opinion gives the 
judiciary the power, indirectly, of making war. And after all 
that has been said in the article in the ‘ Jurist’ for October, 
1833, it is there conceded that the power claimed for the court 
would be ‘a feeble check.’ It would be, indeed, a feeble check, 
and only calculated in its tendency to place nations in a bel- 
ligerent attitude without the means of protecting the citizen. 
But it is not the only ‘check.’ There is another in the force 
of public sentiment ; and whenever that shall become so much 
vitiated, as to leave a corrupt executive and senate to barter 
away the liberties of the country with impunity, the judiciary 
will be of but little value. In what I have said, I would not 
be understood as fecling indifferent to an efficient exercise of 
judicial power. I believe that a strong and enlightened judi- 
ciary is essential to true liberty ; but in the case alluded to, I 
am of opinion that the nature of treaties, the interests involved, 
the emergencies that frequently arise, and good faith between 
nations, all require that they should be paramount to all other 
laws. An enlightened jurist has said—‘'The departmeni of 
the government that is intrusted by the constitution with the 
treaty-making power, is competent to bind the national faith 
in its discretion; for the power to make treaties of peace must 
be coextensive with the exigencies of the nation, and necessa- 
rily involves in it that portion of the national sovereignty which 
has the exclusive direction of diplomatic negotiations and con- 
tracts with foreign powers.’ E. 











1834. ] Lex Loci.—Limitations. 309 


ART. IV.—LEX LOCI. LIMITATIONS. 


Can a foreign Statute of Limitations, which attached abroad, 
while both parties resided there, be taken advantage of in a 
suit in Pennsylvania, by one party against the other? 


Mr. Cuier Justice Kenv, in his decision on the case of 
Ruggles v. Keeler, 3 Johns. Rep. 267 —has stated in the 
broadest terms that ‘a foreign statute of limitations can no more 
be pleaded to a suit instituted here, than it can be replied to a 
plea under our statute.’ 

The reasons that he gives for this opinion are, 

1. That statutes of limitations are municipal regulations, 
founded on local policy, which have no coercive authority 
abroad, and with which foreign or independent governments 
have no concern. 

2. That the lex loci applies only to the validity or interpre- 
tation of contracts, and not to the time, mode, or extent of the 
remedy. 

The case on which this decision was given is as follows: 

Keeler, (for the use of Lewis, his assignee,) sued Ruggles, 
on a note which he had made to Keeler, but to his order. 
Ruggles pleaded a set-off, of an old debt due to him by Lewis, 
the assignee and real plaintiff in the case. Keeler replied, that 
the debt thus pleaded as a set-off was barred by the statute of 
limitations of Connecticut, where Lewis resided, and also by 
that of New York, where Ruggles resided before and since the 
making of the note. Keeler replied, that by a proviso of the 
New York statute, the limitation did not take effect against a 
debtor who was out of the State, and that the Connecticut 
statute could not be pleaded in the State of New York. 

I do not mean to say, that this was the form in which this 
suit was brought before the court, but such are in substance the 
respective allegatious of the parties. 

The question was whether Ruggles was to have the benefit 
of his set-off against Lewis, notwithstanding the demand being 
barred by the statutes of limitation of Connecticut and New 
York, and the court decided, 
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1. That the statute of Connecticut was no bar, because they 
could not take notice of it. 

2. That the case was taken out of the New York statute by 
the effect of the proviso, the debtor never having been in New 
York in such manner as to make the statute operate upon him. 

In consequence of this decision, therefore, Ruggles had the 
benefit of his set-off. 

It does not appear, that the debt from Lewis to Rugyles was 
actually barred by the expiration of six years, (the limitation of 
the Connecticut statute) befure Ruggles, the creditor, removed 
to New York. ‘The debt accrued in the beginning of 1797, 
and Ruggles came from Connecticut to New York, about 
April, 1802, a little more than five years after the debt became 
due. 

Considering this decision as merely affecting the principles 
of equity and good conscience, it was a most righteous judg- 
ment; for Lewis was truly indebted to Ruggles, in a sum ex- 
eeeding the amount of the note on which he sued him, in the 
name of Keeler, and had probably purchased that note to serve 
him as a set-off against Ruggles’ demand, or in other words to 
pay him with it. After he became possessed of this note, he 
tried to recover the amount from Ruggles, and at the same 
time to avoid paying his own debt to him. 

This was a most iniquitous and a most unconscionable ex- 
periment ; and every friend to substantial justice, will applaud 
the decision of the Supreme Court of New York in this action, 
and rejoice in its effects. 

I am not prepared to say, that this decision was not also 
correct in point of law. Iam rather inclined to consider it 
such, although I cannot but think, that the prineiples on which 
the court went, are laid down in much too broad a manner, and 
that they will not lead us safely out of every question of this 
description that may occur. 

There are no questions in the law, that are more delicate 
than those which arise out of the ler loci, and the cases in 
which it is, or it is not to be respected and enforced by the courts 
of a foreign country. It is dangerous to lay down too broad 
positions on questions of this description, or to rely too exclu- 
sively upon them ; for exceptions sometimes arise out of other 
principles, which in their place ought also to be taken into con- 
sideration. 
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Statutes of limitation, says Chief Justice Kent, ‘are municipal] 
regulations, founded on local policy, which have no coercive 
authority abroad.’ And it is to be observed here, that he does 
not apply this position to the municipal laws of a foreign country, 
but of a sister State of this Union. 

If that eminent Judge meant to say, that municipal regula- 
tions made for local purposes, are no where to be taken notice 
of, but in the country where they are enacted, I must with all the 
respect due to so great a character, dissent from his opinion. I 
take it to be a general rule, that if a contract is void by the law 
of the country where made, it is void every where. It matters 
not whether the law which makes the contract void be municipal 
or general, or made for local or other purposes. ‘Thus a note 
given for a gambling debt, which is void by our local law, 
would be void in England, in France, and in every civilized 
country, if the fact were proved. This principle is recognized 
in the famous case of Robinson v. Bland, where on a gambling 
note made in France, it was endeavored to prove that although 
the note was void by the general law of that country, yet there 
was a special tribunal where it might have been recovered. 
The court in England in a manner compromised that case, by 
a decision, the principle of which I never could understand, but 
still it is evident from the report, that if the French law had 
made the contract clearly void, and not recoverable in any 
court, they would have dismissed the action. 

This rule or principle laid down by Chief Justice Kent, ap- 
pears to me to be couched in terms much too wide and not to 
be strictly applicable to the case before him. ‘There are in 
fact cases where courts are not bound to take notice of the local 
municipal laws of a foreign country ; such for instance are penal 
laws, custom house regulations and the like, and here again, 
perhaps, the expression to take notice is too strong, for if the 
fact of the existence of such laws is essentially necessary to 
come to a decision on the merits of a cause, I do not see why 
it should be excluded from the discussion. These words ‘ take 
notice,’ must be understood ‘ sub modo.’ 

The second ground of Chief Justice Kent’s decision is, that 
the lex loci applies only to the validity or interpretation of con- 
tracts, and not to the time, mode, or extent of the remedy. 

That every court is to render justice according to its own 
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forms and is not bound to adopt those of another country, is a 
principle most readily admitted as a general position, notwith- 
standing the case of Melan v. the Duke of Fitzjames, in which 
a Frenchman in England, was discharged on common bail, on 
the ground that he could not have been held to bail in France. 
This was a decision dictated by a momentary policy, at a time, 
when if a contrary one had been given, the exiled French 
princes would probably have been arrested and confined by 
their creditors. It was soon followed by a statute prohibiting 
the arrest of French emigrants in civil actions. 

But the question is here, whether a statute of limitations is 
always to be considered asa regulation relating to the mere 
form or manner of administering justice, or whether its effects 
or operation are not sometimes so interwoven with the very 
justice of the case, as to make it impossible to do justice to the 
parties, without admitting it as a matter of defence. I take this 
to be a proper discrimination to be made in giving an opinion 
on the general question. Where the plea of a foreign statute 
of limitations is pleaded merely for the purpose of inducing a 
presumption that the debt was paid, | think it ought not to be 
admitted, while on the other hand the statute of limitations of 
the state and country where the suit is brought, is the only true 
legal mode of raising that presumption ; because no judges are 
bound to presume facts front data furnished by any other laws 
than those which they sit to administer. If a statute of limita- 
tions is considered, as it frequently is, as a bar to the action wt 
sit finis litium; the convenience of the State where the action 
is pending ought alone on this point to be consulted, and not 
the rule which other countries have established for their own 
convenience. 

On these principles my reason fully approves of the various 
decisions that have been given by the different courts of our 
Union on the general principle, that our statutes of limitation 
ought to have the preference over those of foreign countries, as 
those principles apply to the several cases that have been de- 
cided. But there is a case which does not appear as yet to 
have been brought before any of our courts ; it is the case where 
a foreign statute of limitations has already operated on two 
foreigners while residing in their common country, and where 
the action was already barred by that statute before either of 
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them came to our territory. A specific case will exemplify my 
meaning. 

A and B are both Frenchmen residing in France. A sells 
goods to B, to a large amount. By the law of that country, 
book debts are barred by the limitation of one year, unless the 
contract is sooner evidenced by a note or other writing, other 
than a mere entry on the creditor’s books. ‘T'wo years after- 
wards, the creditor leaves France, and goes to New York, 
where he settles. ‘Three years afterwards, the debtor, or rather 
the purchaser of the goods, comes to the same place. He had 
paid the debt while the other was in France, and after some 
years had destroyed the receipt. The other sues him in New 
York, or to make the case stronger, as the statute of limitations 
of that State does not run while the defendant is abroad, he 
waits five years after the arrival of the other, which is eleven 
years after the debt was contracted. Is the New York statute 
alone in this case to be the rule, and cannot the defendant plead 
that before they both left France, the debt was actually barred 
by the statute of limitations of that country ? 

I conceive that he may, and that this case is not to be decided 
by the analogy of those where the debt was still recoverable 
when the parties came to this country. Iam of opinion, that 
the debt being barred while both parties resided in the country 
where the debt was contracted, it cannot be revived here, ex- 
cept by such an acknowledgment as would take the case out of 
our own statute of limitations. The reason is, that after the law 
of his own country had barred the recovery of the debt in the 
plaintiff’s own tribunals, he was not bound to preserve his 
evidence of payment, or to know of any country, where the 
plaintiff afterwards might have thought proper to remove, and 
that the plaintiff cannot be entitled to ask of the tribunals of a 
foreign country to compel a payment which the courts of his 
own could not have compelled —in short that a debt which 
was not recoverable in their common country while both parties 
were there, cannot be recoverable here. 

This opinion appears reasonable on another principle. By 
the law of nations, no country is bound to administer justice 
between foreigners for debts contracted in their own country. 
Most of the continental countries of Murope refuse altogether to 
entertain such suits, and they generally refer the parties to the 
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tribunals of their own nation. I have known a citizen of Penn- 
sylvania nonsuited in France in a suit which he brought there, 
against a citizen of Maryland, on the ground that the suit could 
not be entertained unless it were on a judgment of some Amer- 
ican tribunal, which they could enforce, but they would not try 
the original merits of the cause. 

In Scotland they will not allow a foreigner to be sued for a 
foreign debt, unless he has resided there at least forty days. 
Kaim’s Principles of Equity, 543. It is in fact by an act of 
comitas gentium, that nations will permit foreigners to sue each 
other in their territories; it is a matter of favor, which should 
not be extended so far as to run the risk of doing injustice by 
the application of rules and principles which neither party had 
in view when the contract was made; and besides, it is also a 
rule recognized by the most respectable English authorities, 
that foreigners, when going to another country, carry with them 
their rights as against each other, as they were at the time they 
left their common home, and it does not belong to foreign tri- 
bunals to vary those rights. In this case the foreign statute 
of limitation is not to be considered as a mere mode of doing 
justice in relation to the time, or as a mere ground on which to 
presume payment, but as a bar to recovery by which both par- 
ties were once bound abroad, on which one of them had a right 
to act and may have acted by destroying his receipts ; a bar 
which our courts have no right to remove and in fact cannot 
remove without running the most imminent risk of giving an 
unjust decision. D. 





ART. V.—JURISDICTION OF COURTS OF UNITED STATES 
ALIEN. 

A, an alien, sues B, a citizen of Pennsy’vania, in the Cireuit 
Court of the United States, for the Pennsylvania District. 
Before the return of the Writ, A becomes a naturalized 
citizen of Pennsylvania. Can this matter be pleaded by B, 
in abatement of the Writ? 


le this case was to be decided according to the strict principles 
of the common law of England, there cannot be the least doubt, 
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but that the writ should abate. For that law is so rigid, that 
if the condition of the plaintiff—I mean that condition by the 
description of which he sues — is changed pending the writ, it 
is sufficient cause of abatement. Thus, if a bishop, abbot, or 
parson, suing by that name, is deprived pending the writ, it 
may be pleaded in abatement. Also, if A sues by the name of 
mayor of D., sheriff, bailiff, &c. and is removed pending the 
writ, the same consequence follows ; and the same in a case of 
a resignation which is the plaintiff’s own act. 1 Viner’s Ab. 
p- 10. Cases might be multiplied to the same effect ia support 
of this general doctrine. 

The question before us, indeed, is a question concerning the 
jurisdiction of the courts. where the suit is brought, and the 
analogy of these cases is not perceived at first view ; but it 
should be remembered that this jurisdiction is founded and 
solely depends on the competency of the party to sue in this 
particular court, and this competency is itself depending on his 
political relation to the defendant, which, according to the estab- 
lished form of proceeding, he is bound to state in the writ. It 
is not as an alien or a citizen of this or that State, abstractedly 
considered, that he is or not entitled to sue, but as an alien suing 
an American citizen, or an American citizen suing an alien, ora 
citizen of another State. And as it is the competency of the 
party, that confers jurisdiction upon the court, this competency is 
the question first to be considered in order to be able to deter- 
mine whether the jursdiction attaches or not. In this point of 
view the application of the English decisions on the competency of 
the plaintiff to prosecute his suit after his condition had chang- 
ed, may be at once perceived. Then the point is, the plaintiff 
sued as an abbot, a prior, a mayor, and pending the writ he has 
ceased to be such ; can he now prosecute his suit? Here the 
question should be, the plaintiff sues as an alien and is now a 
citizen, can his suit still goon? The question of jurisdiction 
being mixed with this, only adds force to the objection ; for if 
abbots, or priors, or mayors, had had an exclusive right to sue 
in a certain court, say the King’s Bench, or Common Pleas, 
there would have been an additional motive to sustain those 
pleas in abatement, which were then allowed merely for the sake 
of form, and would now have been urged as matters of substance 
involving nothing less than the jurisdiction of the tribunal, 
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But the Supreme Court of the United States have very 
wisely overlooked these subtleties, in the case of Morgan v. 
Morgan, 2 Wheat. 290. ‘This was a suit in equity, in which 
there were several complainants, one of whom, pending the 
suit, had removed into the State of which the defendants were 
citizens. The court were unanimously of opinion, ‘that the 
jurisdiction having once vested, was not divested by the change 
of residence of either of the parties.’ This was a broad prin- 
ciple, applying, by the closest analogy, to all cases of change of 
condition of the parties pending the suit, which, if they had 
taken place before, would have taken away the court’s juris- 
diction. 

As this decision applies to the case of defendants whose con- 
dition is changed pending the suit, it is in strict conformity to 
the principles of the common law. ‘Ifa prior be impleaded by 
his name of corporation, and afterwards is deposed pending the 
writ, the writ shall not abate, for it is his own act.’ Bro. Corp. 
pl. 31. 

Where there are several plaintiffs, and one of them is dis- 
qualified pending the suit, which was the case in Morgan v. 
Morgan, there is every reason for sustaining the jurisdiction, 
notwithstanding the change. There are many constitutional 
jurists who are of opinion that the Supreme Court of the United 
States have carried their delicacy too far, in deciding that the 
Federal Courts had no jurisdiction, if one of the parties plaintiffs or 
defendants, was disqualified to sue in relation to his adversaries. 
It is thought that the spirit, as well as the letter of the constitu- 
tion would have been satisfied, if one only of the parties on each 
side, plantiffs and defendants, had been qualified in relation to 
each other, as citizens of different States, or alien and citizen, and 
that the constitution gave them a vested right to sue in the Fed- 
eral Courts, though their interests should be mixed with those of 
other persons not qualified. Here the Supreme Court applied 
to themselves and their subordinate tribunals, those strict prin- 
ciples of the English common law, which are only applicable 
to inferior courts, while in the case before us, Morgan v. Mor- 
gan, they have proceeded upon much more enlarged principles. 

While the question has been so much agitated in the Federal 
Courts, whether and how far the common law of England, is 
the law of the United States, it is to be regretted that it has not 
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been considered, whether the common law is, or is not, the 
rule for the decision of national questions arising out of the 
Federal Constitution? Iam of opinion that is not, except so 
far as its principles are supported by reason and convenience, or 
where the Constitution had it in view in any particular provision, 
in which ease it should surely be a guide for the construction 
of that provision and no other. As to other cases, it appears to 
me, that the law of nations is that which binds us together as 
States, and that its rules of construction and its principles, 
(which, as Bynkershoek truly says, are no other than reason 
and public utility,) should have a paramount sway. 

The case of Morgan v. Morgan is justly and correctly de- 
cided according to these rules, and the just principles of inter- 
national law, but I am not clear that its decision would stand 
the test of strict common law principles. 

A fortiori, when there is but one single plaintiff and he be- 
comes disqualified by his own act, pending the suit, a strict 
application of common law principles would dismiss him from 
the court. Thus, if an alien sues in time of peace, and war is 
declared pending the suit, the plaintiff cannot further maintain 
his action. 6. Term. Rep. 23, Brandon v. Nesbitt. 8. Term. 
Rep. 166, Caseres v. Bell. 4. East, 504, LeBret v. Papillon. 

Now mark the analogy between these cases and the one 
before us. There the plaintiff was disqualified by his alienage 
from suing in any of the courts of Great Britain; here by 
reason of his non-alienage, (if 1 may so express myself,) he is 
disqualified from suing in the courts of the United States. 
Elsewhere both the alien and non-alien are qualified to sue. 

It is, therefore, a principle of the common law, that where a 
party is disqualified to sue in certain courts, if his disqualifica- 
tion accrues pending the suit, he cannot be allowed to proceed 
in it. Here, however, the question of qualification to sue, is 
mixed with that of the jurisdiction of the court in which he 
sues, and I know of no case in the English law bearing a com- 
plete analogy to it. All I can perceive (I am here still arguing 
on strict common law principles) is, that the jurisdiction is 
founded on the party’s qualification to sue and depends upon it, 
and I should be apt to think that the qualification ceasing, the 
jurisdiction also ceases. 


But the Supreme Court, as already said, disregarding these 
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nice rules, have put the question on the broad ground of vested 
jurisdiction. While the party is an alien he is a subject of ihe 
court, if the expression can be allowed, for judicial purposes, to 
sue and be sued by those who, being in an opposite relation to 
him, are in like manner subjects of the tribunal. In this state 
of mutual subjection, the suit is begun, and the jurisdiction 
which the constitution and law had before eventually vested in 
the court, (a kind of vested contingent estate) now attaches by 
the contingency actually happening; that is, the suit being 
brought by one qualified party against another. In this case, 
the court have said, that the jurisdiction being once vested shall 
not be taken away by a subsequent act of either party. As 
this doctrine appears to be founded on the true principles of 
constitutional law, I subscribe to it with so much the greater 
satisfaction, and I see with pleasure that it is now reduced to 
this simple one, whether the jurisdiction is vested in the court 
before the return of the writ, for if it is, it must so continue, on 
the principle of Morgan v. Morgan. 

The question then is at what moment is the jurisdiction of 
the court vested in a particular cause. 

It is well understood that in England, when the proceedings 
are by original writ out of chancery, it is that original writ which 
confers jurisdiction on the court below. But from what moment 
that jurisdiction attaches is not so clearly explained. Black- 
stone, vol. 3 p. 273, only tells us, that the sheriff must return 
the writ into the Common Pleas, and that ‘ 7t is the foundation 
of the jurisdiction of that court, being the King’s warrant for 
the Judges to proceed to the determination of the cause.’ But 
this does not solve our question, which, however, is not neces- 
sary for us to inquire into ; for it is certain that at least as soon 
as the original is returned, the jurisdiction is fully vested. So 
in the King’s Bench as soon as a bill of Middlesex is filed. 
Boot’s Suit at Law, 29. Then at the moment when the capias 
or latitat issues, which there is called mesne, and with us is in 
fact original process, the jurisdiction is in full force, and the 
court exercises it in various ways before return, by rules to 
show cause of action, rules to return the writ, and several others. 

For my part, 1 am strongly inclined to the opinion, that in 
England the jurisdiction of the court of Common Pleas is vested 
from the moment the original writ issues out of Chancery ; for 
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it is the king’s warrant to them, which they are bound to obey, 
and their acceptance is not necessary. I have searched the 
books of pleadings, and find that pleas in abatement generally 
refer to the time of serving the original writ. ‘Thus, it may be 
pleaded, that the plaintiff who sues as a feme covert, was sole 
at the time of the original purchase. 1 Com. Dig. Co. Abat. 
H. 42. Itis true the plea adds and semper postea, but why 
not restrict the plea to the time when the jurisdiction first ac- 
crued, unless perhaps, it be said, that the warrant of the king 
in chancery must be strictly pursued, and that it applied only 
to the case of a feme covert. But in Lilly’s Entries, p. 4, I 
find a plea in abatement in a suit by baron and feme, that the 
plaintiffs were not /aw/u/ly married at the time of suing out the 
original writ. But what if they had been lawfully married 
after suing out and before return of the original? This would 
satisfy the letter of the warrant issued out of chancery, for the 
court at the moment when their jurisdiction vested would find 
them such as they described themselves. In Salkeld, p. 8, is 
a plea in abatement in a suit removed by habeas corpus from 
an inferior court, that at the time when the habeas corpus was 
sued out, the defendant was married, though she was sole when 
the suit was brought below, and the court allowed the plea ; 
and thus every where we find a reference to the suing out of 
the writ, not to its return. ‘Thus also the operation of the 
statutes of limitations is interrupted, not from the moment when 
a writ sued out against the defendant has been returned, but 
from the time when it is actually sued out. 2 Bur. 964. 

It is true that it is said, that when the suing out of a writ infra 
sex an, is replied to the statute of limitations, it must be added, 
that it was returned, and the reason given is that it is only from 
the return, that the court is in possession of the cause, 7 Mod. 
5 Atwood v. Burr, but in a subsequent case, Harris v. Wool- 
ford, 6 East. 618, it is explained, that the court is only then in 
possession of the cause so as to award an alias or pluries, and 
this goes only to show that to be a bar to the statute of limita- 
tions a writ must be continued, which it cannot be without being 
returned, and it has nothing at all to do with the question of 
jurisdiction. 

It is certain that after the return of a writ, and more so 
after defendant’s appearance, and still more so after issue 
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joined, a court of justice is more fully in possession of a cause, 
than immediately after the suing out of the writ; but still the 
issuing of the writ under their authority is an act of jurisdiction 
and they have a control over that writ before as well as after it 
is returned. ‘The defendant, it is true, is not yet in court, but 
he is subject to their compulsion, and is virtually within their 
power; they may outlaw him, distrain his goods and use other 
compulsory means, if his person should not be within their 
reach. In Pennsylvania, they may give judgment against him, 
even in his absence, after a summons left at his usual place of 
domicil. But it is not necessary to vest jurisdiction in the 
court that it should be exercised on more than one person ; it is 
enough, in my opinion, that they should have received the com- 
plaint of one party and acted upon it. Their granting process 
to the plaintiff against the defendant is sufficient, in my opinion, 
to possess them of the cause to all jurisdictional purposes. 


D. 


ART. VI—CHITTY’S PLEADINGS. 


A Treatise on the Parties to Actions. The Forms of Actions 
and on Pleading, with second and third volumes, containing 
Precedents of Pleadings. By Josern Currry, Esq. of the 
Middle Temple, Barrister at Law; sixth American from the 
fifth London edition, corrected and enlarged ; with notes and 
additions, by Joun A. Dunvap, Esq. and additional notes 
and references to later decisions, by E. D. Incrauam, Esq. 
3 vols. Springfield. 1933. 


Tuts is an improved and enlarged edition of a work exten- 
sively used by the profession. Not the least valuable of Mr. 
Chitty’s labors are those in which he has been lately engaged, 
of thoroughly revising his two most useful treatises, viz. those on 
Bills of Exchange and on Pleadings. Both of these have 
passed through many editions, each edition undergoing altera- 
tions and receiving additions from the cases decided since that 
which preceded it. And this, in a few words, appears to be 
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the history of the different editions of all law books published 
of late years. Such is the variety of cases, which the complex 
affairs of society bring into litigation at the present day, requir- 
ing the extension of old rules and principles and their applica- 
tion to new circumstances, and sometimes, also, the importing 
of new principles from the broad field of ethics' and foreign 
jurisprudence, that a moderately intelligent lawyer would not 
venture to act upon the authority of a treatise as many years 
old as himself, without consulting the reports from the time of 
its publication downwards, or, if he were indolent or hurried, at 
least running over the leaves of his Digests. An old law book 
is fast becoming of as apocryphal authority as an old almanac, 
only valuable for the reminiscences which it calls up of the fair 
and foul days of professional life, or for the assistance rendered 
by its worn pages and marked margins, the tokens of former 
attention, in making a ready reference to its contents. One 
familiar with a law-book only on its first appearance would 
hardly recognize it after the changes which various editions 
have wrought upon it. Mitford’s Pleadings, when first pub- 
lished, was little more than a primer in size. We, however, 
have seen it ascend by the regular step of duodecimo, to a 
rightful place with octavos. Mr. Chitty’s work on Bills was at 
first but a thin octavo, of mean figure by the side of the portly 
volume which now bears that title. His work on Pleadings has 
passed through a similar change. 

Lord Coke, in Higgens’s case, 6 Report, says that writs of 
error and of attaint, especially the former, were very rare in 
ancient times, from which he draws an inference, with his cus- 
tomary logic and correctness of deduction, in favor of the quiet 
and contentation of men in those days. As it was with suits in 
the time of Lord Coke, so it is now with law books. ‘The book 


' The dictum of Willes, J. in Millar v. Taylor (4 Burr. 2312) is well 
known. ‘ Principles of private justice,’ said he, ‘moral fitness and public 
convenience, when applied to a new subject, make common law without a 
precedent, much more when received and applied by usage.’ Sir Samuel 
Romilly, arguendo in Huguenin v. Basely (14 Vesey, 278) uses the follow- 
ing expressive language. ‘Though no direct authority is produced, your 
lordship, dispensing justice upon the same rule as your predecessors, upon 
such a subject not confined within the narrow limits of precedent, will, as 
a new relation appears, look into the principles that govern the human 
heart, and decide inacase for the strongest that has yet occurred, upon this 
ground alone, from its infinite importance to the community.’ 
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is scarcely published before the writ of error is called for, often 
by ‘no friendly voice.’ In earlier times a work, when pub- 
lished, had all that reasonable completeness, which satisfied the 
mind, while the law was so gradual in its growth that a long 
lapse of time passed away before the new points decided were 
of sufficient number or importance as to alter the value of the 
original text. Who would have thought, even in the time of 
the Commonwealth, when the spirit of that democracy which 
presided over the government, intruded itself into legal pro- 
ceedings, of publishing Coke Littleton in the style of our modern 
amended and ‘systematically arranged’ editions? A sufficient 
reason for not doing this, perhaps, may be found in the fact that 
the law, as laid down by Lord Coke, was settled by such a 
course of usage, and upon principles so deeply imbedded in 
the jurisprudence of the common law, as not to be susceptible 
of those changes and superadditions which are incident to that 
portion of our law having its origin at a later time. 

There is probably no title of law upon which cases accumu- 
late so fast as upon that of Pleading. There are other titles, 
the principles of which undergo greater changes and modifica- 
tions ; but none in which they are so often applied to cases 
differing, by almost imperceptible shades, from one another. 
Questions of pleading do not arise simply on formal demurrers 
and motions in arrest of judgment, but at every stage of the 
proceedings in every action that may be commenced. If the 
action be brought in a wrong court, as for instance in an inferior 
court, when it is a matter subject only to the cognizance of a 
superior court, there is a plea to the jurisdiction. If there be a 
misnomer or misjoinder of a plaintiff or defendant, or any defect 
in the writ, there is a plea in abatement. There are cases, 
moreover, in which the objections, upon which both of these 
pleas are grounded, may be taken under the general issue. If 
the action passes clear of all successful exception on the score 
of defects reached by either of these pleas, and the plaintiff 
obtains judgment quod respondeat ouster, there is a long file 
still to encounter —the labor of the day is scarcely half over. 
Here are to be met demurrers general and special, for defects 
in substance and form, and pleas in bar of all sorts, from the 
general issue, which opens the whole cause to the jury, down to 
the absque hoc of the special traverse, than which no algebraic 
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elimination is more successful in giving simplicity and single- 
ness to the solution of questions. ‘There are particular excep- 
tions, which arise under the general issue, as that the process 
served upon the defendant was void at its issue, which may also 
be pleaded in abatement, or that the contract given in evidence 
varies from that set out in the declaration. At this time may 
appear, further, the plea puts darrein continuance and the 
questions likely to spring therefrom. And suppose the verdict 
rendered and the cause of the plaintiff safe, so far as the jury 
are concerned, there are perils beyond, which must be passed. 
The whole face of the record is still open to objections, pre- 
sented by motion in arrest of judgment and by writ of error — 
to say nothing of the subtle distinctions between cases requiring 
a repleader and a judgment non obstante veredicto — qualified 
by the operation of the statutes of jeofails and of what is com- 
pendiously called, intendment of law after verdict. These 
objections being despatched, or the limitations of time within 
which they must be made having run out, the way is clear for 
the plaintiff. Nor abatement, nor demurrer, nor motion, ‘no- 
thing can touch him further.’ 

From the foregoing running sketch of the progress of an 
action, and of the questions which spring up along its whole 
course, in most, if not in all, of which is involved some point of 
pleading, we may see the reason of the rapid accumulation of 
decided cases upon this branch of law. Besides, there are 
many points which undergo no formal decision upon objection 
made and arguinent thereupon, but are established sub silentio 
by the silent practice of the profession and the recognition of 
the courts, which can only be ascertained by a long experience 
and by searching the precedents and reports where such points 
are acted upon as settled, or left untouched by the discussion. 
The cases in which these are recognized as established law 
contribute to swell the references which crowd the pages of 
every treatise on pleading. 

Pleading may be considered as the peculiar branch of the 
English law, to the earliest stages of which may be traced the 
leading principles which give character and individuality to the 
whole system. Its cultivation was the delight of the ancient 
judges and lawyers, who followed it with a spirit not unlike 
that which actuated the school-men of the same period. As 
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early as the reign of John, it appears from the records that fines 
were imposed pro stulti/oquio, ‘which were no other than 
mulcts,’ says Sir Matthew Hale, ‘imposed by the court for 
barbarous and disorderly pleading; from whence arose that 
common fine afterwards pro pulchre placitando, which is no 
other than a fine for want of it.’ From that time till the 
middle of the last century the history of the English law might 
almost be comprised in a history of the progress of pleading, 
comprehending, of course, the rise and decline of the complex 
system of real actions, and the gradual introduction of its 
anomalous substitute, the action of ejectment. 

The law of evidence, which now divides with pleading the 
attention of the profession, is of comparatively modern growth. 
In the Abridgments of Fitzherbert, Brook, Rolle and D’Anvers 
no such title appears; and throughout the Year Books scarcely 
six cases are to be found touching the competency of witnesses, 
a topic prolific of questions at the present time. Under the 
refinement and scientific culture which the law has since re- 
ceived, evidence has grown to be a system of minute and intri- 
cate detail and of orderly arrangement. ‘The commercial law, 
which has sprung up within the last century, has diverted much 
of the attention of the profession from its earlier pursuits ; 
besides, a liberality of practice, consonant with the liberality of 
sentiment and feeling which characterise the age, has discour- 
aged many of those objections which employed much study at 
the time when Littleton exhorted his son to give to pleading his 
courage and care. ‘The rise of the action of assumpsit and 
the extension of the general issue to many cases where other- 
wise there must have been a special plea, have had a still 
greater influence in discouraging the study of this science. With 
all the abatements from these causes, it still continues an object 
of the diligent attention of every student and of the constant 
reference of every practitioner. No branch of law is so often 
referred to as this; and, we may add, no work is so often re- 
ferred to as Chitty’s Pleadings. 

Mr. Chitty’s Treatise was first published in 1808, and has 
now passed throngh five editions in England and six in this 
country. The edition placed at the head of this article, and 
which gives us the occasion of writing this notice, is the sixth 
American from the fifth London edition. The character and 
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outline of the original work are so well known, that any attempt 
of ours, at the present time, to give a sketch of its plan and 
contents would be like ‘a tale that is told.” We shall confine 
ourselves, therefore, to pointing out some of the peculiarities of 
the present edition. 

This edition was published in England a short time after the 
promotion of Mr. Brougham to the great seal, and to the peer- 
age. ‘This has given Mr. Chitty an opportunity to record his 
respect for this distinguished man, and we have no doubt, by 
the act, to gratify in secret those political opinions which he is 
well known to entertain in common with the Lord Chancellor. 
The edition is dedicated to Lord Brougham in the following 
words: ‘To the Right Honorable Henry Lord Brougham, 
Baron Vaux, &c. &c. &c. Lord High Chancellor, this work is 
dedicated in testimony of the author’s great respect and regard 
for those high talents and that distinguished spirit of improve- 
ment which have so greatly tended to the amelioration of the 
law.’ 

In the Preface Mr. Chitty mentions the additions and im- 
provements made in the present edition. From the examina- 
ation we have been able to give them, we feel authorized to say 
that they fully answer his description. He adds that he has a 
proud and high source of gratification in announcing that in 
preparing the work he has had the laborious, energetic and 
valuable assistance of his two sons, Joseph and Thomas Chitty, 
whose exertions have contributed in no small degree to render 
the whole of this edition as complete as it is capable of being 
presented to the public. 

The work appears to have been almost entirely re-written. 
The general divisions of the subject, as they stood in the for- 
mer editions, are retained, but the arrangement of cases and 
principles under these divisions has undergone an entire change. 
The object of the author, avowed in his preface, was to render 
tbe present edition more elementary and clear than those which 
preceded it. Instead of confining himself to the mere statement 
of a rule, he has in general introduced instances and illustra- 
tions explanatory of, and showing that such rule is founded on 
sound logical principles. ‘This he has done to such a degree 
as vastly to increase the value of his work as a book for stu- 
dents. A great facility is also afforded both to the student and 
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practitioner by the skilful division of the paragraphs and the 
addition of marginal notes, as guides to their contents. The 
improvement of this edition is perceptible in nothing more than 
in these last particulars. If we were to characterise it in one 
word, we should say that it is well paragraphed. 

Many subjects which were either omitted or only partially 
noticed in the former editions have been fully treated of in the 
present. Mr. Chitty enumerates among these the law relating 
to bankrupts and insolvents and their assignees, to their rights 
and liabilities upon contracts, &c. — to parties to actions — to 
the necessary demand and refusal to constitute a conversion, in 
order to maintain trover — to the action for mesne profits —to 
the liability of magistrates in case of trespass — and to what mis- 
statements constitute variances in setting out a contract, or 
stating a tort — to the application of the common counts in as- 
sumpsit — to the pleadings in actions for libels and slander —to 
false and dilatory pleas, and to new assignments and the plead- 
ings thereto. ‘The doctrine of defects in pleading being aided 
by pleading over or by intendment after verdict, or by the 
statutes of jeofails, has been made the subject of an additional 
chapter. 

The whole subject of parties to actions seems to have re- 
ceived the particular attention of the author. ‘The rules govern- 
ing the many nice questions arising therefrom are laid down 
with theoretical fulness and the cases which illustrate them are 
carefully arranged. We think that Mr. Chitty’s labors will 
supersede all reference to any other work on this particular 
subject. Mr. Hammond’s Treatise on Parties to Actions, be- 
side being old, has many inaccuracies arising from the singular 
vein of speculation in which he indulges in all his writings on 
law. 

That the reader may be enabled to form an opinion of the 
improvements of the present edition, we extract the two para- 
graphs of the fourth edition relating to the requisite interest of 
the plaintiff, as between the original parties, in a contract upon 
which an action is brought, and also the corresponding para- 
graphs of the present edition. In offering these to illustrate 
its value, we hope not to fall under the charge of the folly of 
attempting to give an idea of a house by the exhibition of a 


brick. 
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‘In general the action on a contract, whether express or 
implied, or whether by parol, or under seal, or of record, must 
be brought in the name of the party in whom the legal interest 
in such contract is vested. The courts of common law will 
not in general notite mere equitable rights, as contradistin- 
guished from the strict /egal title and interest, so as to invest 
the equitable or merely beneficial claimant with the ability to 
adopt legal proceedings in his own name ; although the equi- 
table right embrace the most extensive, and indeed the exclu- 
sive interest in the benefit to be derived from the contract, or 
subject-matter of litigation. This rule could not be disregarded 
without destroying the fundamental distinction between the 
courts of common law and the courts of equity, with regard to 
the remedy peculiar to each jurisdiction. If the cestui que 
trust were permitted to sue at law in his own name, the ben- 
efits and protection intended to result from the intervention 
of a trustee, clothed with a legal title, might be lost, and 
the advantages arising from giving the court of equity exclu- 
sive control over matters of trust, would be defeated. Be- 
sides it would be impossible, consistently with the common 
principles of jurisprudence, to exclude the power of the trus- 
tee to sue in respect of his legal right; and it would be highly 
mischievous and unjust to permit the defendant to be harassed 
by two actions upon the same contract or transaction. The 
right of action has therefore been wisely vested solely in the 
party having the strict legal title and interest, in exclusion of 
the mere equitable claim. 

‘If a bond be given to A, conditioned for the payment of 
money to him for the use or benefit of B, or conditioned to 
pay the money to B, the action must be brought in the name 
of A; and B cannot sue for or release the demand. In such 
case, A is evidently a trustee, and the obligatory part of the 
instrument, and the acknowledgment of legal responsibility, 
are to him. 

‘It is a technical and inflexible rule, that if a deed be inter 
partes, that is, on the face of it expressly describe and denote 
who are the parties to it, (as, “ between A of the first part, 
and B, of the second part,’”’) C cannot sue thereon, although 
the obligation purport to be made for his sole advantage, and 
contain an express covenant with him to perform an act for 
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his benefit. In such case C, is a stranger to the deed, and 
violence would be done to the expressed intention of the 
parties, were he to be allowed to sustain an action in his own 
name. ‘The form of the instrument, and the reciprocity of 
obligation between the parties to it, which is created by the 
express terms of the deed, negative and destroy any presump- 
tion that the contract is with him. In such case the right of 
suit is constituted, and must be governed, by the deed: and 
this rule applies, although the covenant be with the third 
party, C, (whose benefit is the declared object of the deed,) 
and the person who is a party to the deed, joint/y. Even in 
such a case C cannot join with the other covenantee. And 
where a deed of composition was made between a debtor of 
the first part, his surety of the second part, and ‘ the several 
other persons whose hands and seals are set and subscribed 
hereto, being creditors, &c. of the third part,’ and A, one of 
the meimbers of a firm to which the debtor owed money, set 
his own seal only to the deed ; it was held, that A only, and 
not the firm, should sue on the covenant to pay the composi- 
tion, although A subscribed the deed as for himself and part- 
ners: for the partners did not become parties and privies to 
the deed, as their seals were not affixed thereto. 

‘If a deed-poll, being a deed not inter partes, contain a 
covenant with 2, to pay B,a sum of money, it may be doubt- 
ful whether B, could sue in his own name. The covenant 
being with A, thouch for the benefit of another, and the con- 
tract being under seal, it would appear that in such case A, 
should be the plaintiff. The terms of the express covenant 
seem to invest him with the legal interest ; and it is clear, that 
upon a covenant with two persons to pay a sum of money to 
one of them, they take a joint legal interest, and must jointly 
sue upon the covenant. 

‘If, however, the covenant in a deed-poll be generally “to 
pay B,” or be expressly with him to pay the money to him, 
there appears to be no difficulty in his maintaining an action 
in his own name, although he did not execute the deed, and 
were in all other respects a stranger to it. 

‘The rule upon this subject appears to be materially influ- 
enced or affected by the nature of the instrument upon which 
the contract arises. If the instrument be not under seal, it 
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appears to be a general principle, that the party, for whose 
sole benefit it is evidently made, may sue thereon in his own 
naine, although the engagement be not directly to or with him. 
Thus, if A give goods to B of the value of £80, on condition 
that he pay £20 to C; if B do not pay the money, C may 
have an action against him, and declare that he was indebted 
to him in £20, for goods ef the value of £80, given to him 
by A, on condition that he should pay £20 to C; for when 
the goods were delivered to B, upon this condition, the £20 
became a debt toC. An express privity of contract between 
A and C seems to be created by the stipulations of the par- 
ties, in a case of this nature. A father was seized in fee of 
lands, and was about to cut timber therefrom to raise a portion 
for his daughter. The defendant, being bis son and heir, 
verbally promised the father, in consideration that he would 
forbear to fell the timber, to pay the daughter this portion. 
The court of King’s Bench held, that the daughter might sue 
the son for the recovery of the money, although the consider- 
ation moved from the father to the son; the contract having 
been made for her benefit, the object being to secure a portion 
for her. ‘The decision was aflirmed upon a writ of error in 
the Exchequer Chamber. ‘This appears to be a strong au- 
thority to support the general rule, that the party to be bene- 
fited by the contract, not under seal, may sue thereon, al- 
though the promise be not made to him. ‘The court attached 
some weight to the nearness of relationship between the father 
and the daughter; but this does not appear to be a circum- 
stance which can render the case of less utility and importance 
as affording a general rule upon this subject. And Mr. Justice 
Buller is reported to have remarked, that if one person make 
a promise to another for the benefit of a third, that third person 
may maintain an action upon it. And in a subsequent case, 
Eyre, C. J. said, “‘as to the case of a promise to A for the 
benefit of B and an action brought by B there the promise 
must be laid as having been made to B and the promise ac- 
tually made to A, may be given in evidence to support the 
declaration.” In Martyn v. Hind, the defendant, the rector of 
a parish, by a written certificate addressed to the bishop, ap- 
pointed the plaintiff his curate, and signified that he promised 
to pay the plaintiff a yearly stipend. It was held, that the 
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plaintiff might sue for the salary. This case proceeded, how- 
ever, upon the ground, that the contract was entirely with the 
curate — that there was no promise to the bishop — and that 
the certificate was a mere assurance or information to him of 
a matter of fact, and the consideration was entirely between 
the plaintiff and defendant. The case of Carnegie v. Waugh, 
strongly proves that a written or verbal promise to A, for the 
benefit of B, will support an action in the name of the latter. 
And the Chief Justice appears to have been of opinion in that 
case, that the rule that a third person cannot take advantage 
of a deed inter partes, could not be extended to contracts not 
under seal. And an action may be maintained by the several 
partners of a firm upon a guarantee addressed and apparently 
given to one of them, if there be evidence that it was given for 
the benefit of all. 

‘ The action against a carrier for the loss of goods sent by a 
vendor to a vendee, must in general be brought in the name of 
the latter, and not of the consignor ; because the law implies, 
that by the delivery to the carrier the goods became the prop- 
erty of the consignee, and at his risk, (subject of course to the 
unpaid vendor’s right of stoppage in transitu.) As the delivery 
to the carrier by the consignor presumptively vests the prop- 
erty in the goods in the consignee, it is an inference of law, 
that the contract for the safe carriage is between the carrier 
and the consignee, and consequently he has the legal right of 
action ; and this rule obtains, although the consignor paid the 
carrier for the conveyance of the goods, and the consignor 
gave no express directions that the goods should be sent by 
the particular carrier selected by the vendor. In these cases 
it is, however, only an assumption of law, that the goods vested 
in the vendee, and were at his risk upon the delivery to the 
cartier ; and if by virtue of an agreement between the vendor 
and vendee, the goods did not become the property of the 
latter, and he were not at any risk with regard to the goods 
until they actually reached him, the consignor should be the 
plaintiff. But the property vests in the consignee by the 
mere delivery to the carrier, and the consignee ought to sue, 
although he ordered the goods to be sent to him, ‘on an in- 
surance being effected, and on the terms of three months 
credit from the time of arrival,” for in such case the actual 
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arrival of the goods is not a condition precedent to the vendee’s 
liability to pay for them, and the vendor having complied with 
the stipulation as to insurance, had provided the vendee with a 
remedy over. 

‘If goods by a bill of lading are consigned “to A,” he is 
prima facie the owner, and must bring the action against the 
master of the ship, if they be lost; but, if the bill be special 
to deliver to A, for the use of B, the latter should bring the 
action. And where by a bill of lading the captain was to 
deliver the goods for the consignor and in his name to the 
consignee, and the latter, at the time of the shipment, had no 
property in the goods, it was decided that the consignor should 
be the plaintiff in an action for an injury to the goods, although 
the consignee had at his own expense previously insured the 
goods. And it seems that an agent in this country, who ships 
goods to the foreign principal and pays the freight, may maintain 
an action in his own name on the bill of iodien. if it express 
that the goods were shipped by the agent, and that the freight 
was paid here ; for in such case a privity of contract is estab- 
lished between the parties by means of the bill of lading.’ 


The above extract is from the present edition. The follow- 
ing one is from the corresponding part of the same chapter in 
the fourth London, and fifth American edition. 


‘In general the action on a contract, whether express or im- 
plied, or whether by parol or under seal, or of record, must be 
brought in the name of the party in whom the legal interest in 
such contract is vested. Thus the action against a carrier for 
the loss of goods, must in general be brought in the name of a 
consignee, and not of the consignor, the law implying the con- 
tract by the carrier to have been made with the consignee, in 
whom the property in the goods was vested by the delivery to 
the carrier. But if the consignee had no such property, then 
the consignor should sue. And though a covenant with several 
persons be joint and several in the terms of it, yet if the legal 
interest and cause of action be joint, the action must be brought 
by all the covenantees : and on the other hand, if the interest and 
cause of action be several, the action may be brought by one 
only, though the covenant be in the terms of it only joint. 
Thus, if A B and C enter into a contract, and A thereby con- 
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tract with B and C jointly and severally to pay them the sum 
of £20, there B and C have a joint interest in the whole sum 
of £20, and they should sue jointly to recover it, though the 
contract, in terms, was several as well as joint; but if the con- 
tract was by A, with B and C jointly, that he would pay them 
£10 each, there they would have a several interest in the £10, 
and should sue severally to enforce payment of it, though the 
contract for the payment was in terms joint. And as a cove- 
nant to and with A, his executors, administrators, and assigns, 
and to and with B and her assigns, to pay an annuity to A, his 
executors, &c. during B’s life, is a joint covenant to A and B, 
in which they have a joint legal interest, although the benefit 
be for A only ; therefore on the death of A, the right of action 
survives to B; and A’s administrator cannot sue on the cov- 
enant, because the action follows the nature of the /egal inter- 
est. A covenant with two, and every of them is joint, though 
there be several parties to the deed, and the survivor must sue. 

‘When a bond or charter-party is made to A to pay him or 
a third person a sum of money for the benefit of the latter, the 
action must be brought in the name of A, and the third person 
cannot sue for or even release the demand. And when a deed 
is made inter partes, (i. e. between A of the first part, and B 
of the second part,) C, a stranger, cannot sue either in debt or 
covenant on a covenant therein, though made for his benefit ; 
but when the deed is not inter partes and reciprocal, a stranger 
may sue whether it be indented or not, provided he have a 
legal and not a mere beneficial interest. And upon a single 
bond or deed-poll, reciting that the obligor had received of A 
£40, for the use of C and D equally to be divided, to be re- 
paid at such a time as should be thought best for the profit of 
C and D, it was decided that C and D might maintain separate 
actions for their respective moieties. And when a contract not 
under seal, is made with A to pay B a sum of money, A or B 
may sustain an action in bis own name: if, however, the pro- 
mise had been to A to pay him for the use of B, A is a trustee, 
and B having no legal interest, cannot sue. But in some cases 
where a person has made a contract for the benefit of another, 
the latter may afterwards adopt it, and sue thereon.’ 


Notwithstanding the care that has evidently been bestowed 
upon this book, there are still marks of haste perceptible in the 
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arrangement of some of the cases, and also in some of the 
positions laid down and illustrations given. We cannot, how- 


ever, readily refer to many that would be interesting to the 
reader. 


On page 331, Mr. Chitty says, ‘ It is essential that the con- 
tract should be stated with certainty ; but we have formerly 
seen that in a declaration a less degree of certainty is required 
than in a plea, and that what in the ordinary technical phrase is 
called certainty to a certain extent in general will be sufficient.’ 
It is true that certainty to a certain extent in general is the de- 
gree of certainty required in declarations; but it is not true, 
that a less degree of certainty is required in a declaration than 
ina plea. ‘The contrary is true and we have Mr. Chitty’s own 
authority for this position, (p. 268) if it is necessary to cite 
authority to such a point. The reason of this rule is very in- 
telligible. It is to be found in the presumption, that the indi- 
vidual, who asserts a claim, understands all the facts and 
grounds relating thereto better than the defendant. It is a part 
of that general policy of the law, which throws upon the plaintiff 
the burden of proof. The remark of Mr. Gould, in his valuable 
work on Pleading, (p. 82) is very just; viz. it is but reasonable, 
that such pleadings as assert a charge, either criminal or civil, 
against the adverse party, should be construed with greater 
strictness, than those which state his defence or excuse. 

On page 332, Mr. Chitty, in discussing the effect of the 
Statute of Frauds upon contracts says, ‘ the nature of the pro- 
mise still remains the same in the eye of the law, which does 
not admit of any distinction between verbal and written agree- 
ments, except where the latter are under seal.’ The doctrine 
here laid down as to the nature of the promise remaining the 
same is entirely correct. It is to the last part of the sentence 
touching the distinction recognized between verbal and written 
agreements, that we would call the attention of the reader. We 
are not aware that any rule is to be found in the English books 
different from the above. And yet it seems clear, that the 
correct doctrine is not there laid down. Nominally there are 
but two classes of contracts, viz. those by specialty and those 
by parol; the last being understood to embrace all contracts 
not under seal, whether verbal or in writing. Now nothing is 
clearer, than that the two divisions of the last class are distin- 
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guished by a wide difference, arising from the different rules of 
evidence, which may be applied to them. ‘The contract in 
writing (except in certain cases which need not be mentioned) 
cannot be varied by parol evidence. ‘The verbal contract may 
be varied by parol evidence; or rather it is, from its very 
nature, entirely established by that. The true doctrine on this 
subject was alluded to by Parker, J. in Stackpole v. Arnold, 
(11 Mass. 30) where he says, that it is manifest, from a recur- 
rence to the authorities, that there are three, instead of two only, 
classes of contracts, viz. specialties or those by deed, written 
contracts not under seal, and parol or verbal contracts, where 
there is neither seal nor writing. 

On page 563 there is what may be called a latent ambiguity 
arising from the use of the abbreviation ‘ &c.’? Mr. Chitty says 
that a plea, when color is given, ought to have four qualities, 
‘ first it ought to be a matter of title, doubtful to a jury, as where 
the defendant pleads that the plaintiff, claiming by color of a 
deed of feoffinent Nc. that is sufficient, for it is a doubt to lay 
gents, if lands shall pass by deed only without livery.’ This 
whole sentence is rendered obscure to the student, not very 
familiar with the subject, by the use of the ‘ &c.’ The truth is, 
that it is a translation from the Doctrina Placitandi, without even 
filling out the abbreviation which occurs in that book, and which 
is in keeping with the curt and compendious form of statement 
there adopted. Mr. George Townsend, in his Preface to what 
is sometimes called the 2d Book of Judgments, complains that 
the papers of that work, entrusted to his editorial care by a 
stationer, were ‘for the most part ill written, with too many 
abbreviations by &c. ;? and he takes credit to himself for their 
correction. Mr. Chitty would have shown more care, if he 
had supplied the proper words for the abbreviation, viz. without 
livery. 

The second and third volumes have received as many and 
as important additions as that which we have been considering. 
A large number of new precedents, which have actually occur- 
red in practice, and with success, or which have been carefully 
settled by the author, are introduced. ‘The notes have been 
much enlarged, so that they furnish a full and instructive com- 
mentary upon the greater part of the forms. ‘The simplicity and 
succinctness of our forms of pleading are striking, when com- 
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pared with the masses and embankments of words, if we may 
be allowed such expressions, to be found in the English forms. 
The latter, however, contain the elements which enter into ours ; 
so that the study of them is the best way to acquire a competent 
knowledge of our own. The English courts, since the publica- 
tion of the present edition, have established new forms of de- 
claring on promissory notes and bills of exchange, and also 
new forms of the money counts, which fairly vie with those of 
our country in the particulars above-mentioned, if they do not 
go beyond them. We think they would be a profitable study 
to our lawyers. We are not aware that they have yet been 
republished in this country. They are to be found at the end 
of the eighth edition of Chitty on Bills, a work which we 
hope soon to see republished here. 

Before concluding, we wish to say a few words upon the 
American edition of Mr. Chitty’s last edition of his Pleadings. 
The printing and paper are tolerable, and its general correct- 
ness, so far as the press is concerned, is tolerable. It purports 
to be edited by two gentlemen of the Philadelphia bar, who 
severally have furnished it with * notes and additions,’ and 
‘additional notes and references to later decisions.’ In our 
Opinion every note in any book is prima facta a nuisance. It 
draws the attention from the main body of the book and thus 
destroys the continuity of study, to say nothing of the composite 
appearance which it makes the page assume. ‘ Notes are often 
necessary,’ says Dr. Johnson in his Preface to Shakspeare, ‘ but 
they are necessary evils. Particular passages are cleared up 
by notes, but the general effect of the work is weakened. The 
mind is refrigerated by interruption, the thoughts are diverted 
from the principal subject, and the reader is weary, he suspects 
not why.’ The only compensation for this evil must be found 
in the positive value of the note as an illustration of the text, or 
as an introduction of new matter. Such value the American 
notes of the present edition cannot claim. They are, in fact, a 
mere reprint of the notes of the former editions with here and 
there a new case attached. They are often careless, inaccurate 
and incomplete; and no way worthy of the improved state of 
the text. Many errors in the former notes have been continued 
in these. Some of the notes are long and apparently elaborate ; 


but every lawyer knows that there are points on which an in- 
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definite number of cases may be easily collected and arranged ; 
such as Lord Bacon calls plain songs to the more shallow and 
impertinent sort of arguments. The Digests will supply these 
in any required quantity. ‘I might easily have accumulated a 
mass of seeming learning upon easy scenes,’ says Dr. Johnson. 
True talent and diligence are shown in clearing up what is 
really obscure or in adding where there is a deficiency, and 
also in forbearing from writing where others have already 
written enough or nothing is necessary. 

On page 15, is the following note, reprinted from the former 
edition. 

‘In the case of assignees appointed under the bankrupt law 
of a foreign country, the suit must be in the name of the bank- 
rupt and not of the foreign assignees. Bird et al. v. Caritat, 
2 Johns. R. 342. So the assignees under the insolvent law of 
another state, must, in the state of New York, sue in the name 
of the insolvent. Raymond v. Johnson, 11 Johns. 448.’ 

We extract the above note, which we have taken at random, 
as an example of the manner iv which a really difficult point is 
treated. Instead of citing and arranging the many cases in 
which this point has arisen, which would have been a valuable 
and appropriate labor, the editors refer to two cases only, 
familiar to a lawyer of the narrowest reading. ‘They should 
have referred to Milne v. Moreton, 6 Bin. R. 374; Bird et al. 
v. Pierpont, 1 Johns. R. 118 ; Abraham vy. Plestero, 3 Wend. 
550; S.C. 1 Paige R. 236; Holmes v. Remson, 4 Johns. 
Ch. R. 489; S. C. 20 Johns. R. 267; Goodwin v. Jones, 3 
Mass. 517; Ingraham v. Geyer, 13 Mass. 147; Dawes v. 
Boylston, 9 Mass. 357 ; Orr v. Amory, 11 Mass. 253; Brush 
v. Curtis, 4 Conn. R. 316; Blake v. Wiliams, 6 Pick. R. 286; 
Jeffrey v. McFaggart, 6 M. & S. 126; Wolff v. Oxholm, 6 
M.&S.99. Weare aware that in all of these cases the above 
point did not expressly arise for decision; yet all, and many 
others that might be cited, will be found to give important 
assistance in arriving at the true conclusion on the subject. 

On page 259, the following position is laid down, copied 
without correction from the marginal note of the reporter. It 
also appeared in the former edition, and is of course republished 
in this. We think all the parties concerned are chargeable 
with crassa negligentia. 
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‘ Where an infant works for another, with the consent of his 
father, on a promise to pay the infant, he (the infant) may 
maintain an action on the contract in his own name.’ Burlin- 
game v. Burlingame, 7 Cow. 92. 

Being somewhat startled by the above proposition, and mindful 
of the common learning as to the disabilities of infants, we turned 
to the report itself, to see the reasons and authorities given for 
such an inroad upon established Jaw. Upon reading the case, 
we found that the action had been commenced by the infant, 
after arriving at the age of majority. 

In a few words, we wish to enter our protest against the 
manner in which English law books are edited here. There 
are but a small number of American editions of English law 
books, which do not appear rather made fo sell, than to be used 
by an intelligent profession. There are certain booksellers 
who stand ever on the watch for the arrival of a new book, and 
who, with a most mistaken thrift, engage the services of some 
lawyer, willing to lend himself to the task, who huddles together 
a few familiar cases in the shape of notes, and writes an Amer- 
ican advertisement, on the strength of which a copy-right is 
taken out and the publication is announced as an edition with 
improvements, or with additions, or with references to the latest 
cases ; terms well known in the vocabulary of publishers, and 
applied with but little conscience. We wish the booksellers 
would understand, that motives of self-interest should dictate a 
different course ; that their editions would sell better, if they 
were edited better, and that it would be more profitable, in 
the long run, to publish a few books well, than to publish 
many ill; in short, that what is worth doing, is worth well 
doing. But there is another party who should be partakers 
in the blame, as they are partakers in the act — participes 
criminis. ‘There are certain editors, who, it may be thought 
from the frequency with which their names appear on tiile 
pages, are willing to stand as common vouchers to the profes- 
sion for every republished work. The alacrity with which 
they appear to run to these duties reminds us of the descrip- 
tion given of common Lail in England, being no other than cer- 
tain persons, whose business is to watch in the courts and offer 
themselves, for a moderate compensation, to all from whom 
bail is required. We think the welfare and character of the 
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profession are concerned in this subject. It is for them to apply 
the corrective, by refusing to patronize labors, undertaken for 


the booksellers, and not for them. 
C. S. 





ART. VII.—ARREST UNDER A TREASURY WARRANT. 


LIEUT. RANDOLPH’S CASE. 


Unper the act of Congress, of May, 1820, the following war- 

rant was issued by the Solicitor of the Treasury for the arrest 

of Lieut. Randolph, as a public defaulter. 

‘To Edmund Christian, Esq. United States Marshal for the Eastern District 
of Virginia. 

‘ Whereas, Robert B. Randolph, late Acting Purser of the 
United States frigate Constitution, stands indebted to the 
United States in the sum of twenty-five thousand, ninety seven 
dollars and eighty-three cents, agreeably to the settlement of 
his account made by the proper accounting officers of the 
Treasury, a copy of which is herewith enclosed. 

‘ And, whereas, the said Robert B. Randolph, having failed 
to pay over, according to the act of Congress, passed the 
fifteenth day of May, 1820, entitled “An act for the better 
organization of the Treasury Department,” the said sum of 
twenty-five thousand, ninety seven dollars and eighty-three 
cents. These are therefore, in pursuance of the said act, to 
command you to proceed immediately to levy and collect the 
said sum of twenty-five thousand, ninety-seven dollars and 
eighty-three cents, by distress and sale of the goods and chat- 
tels of the said Robert B. Randolph, giving ten days previous 
notice of such intended sale, by affixing an advertisement of 
the articles to be sold at two or more public places in the town 
or county, where the said goods or chattels were taken, or in 
the town or county where the owner of such goods or chattels 
may reside; and should there not be found sufficient goods 
and chattels to satisfy the said sum of twenty-five thousand, 
ninety-seven dollars and eighty-three cents remaining unpaid 
aforesaid, you are hereby commanded to commit the body of 
the said Robert B. Randolph to prison, there to remain until 
discharged by due course of law. 
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‘ And should the said Robert B. Randolph be committed to 
prison as aforesaid, or if he abscond, and goods and chattels 
sufficient to satisfy the said sum of twenty-five thousand, ninety- 
seven dollars and eighty-three cents, be not found, you are 
hereby further commanded to levy upon and expose to sale, at 
public auction, for ready money, to the highest bidder, the 
lands, tenements and hereditaments of the said Robert B. 
Randolph, or so much thereof as may be necessary to satisfy 
the said sum of twenty-five thousand ninety-seven dollars and 
eighty-three cents, or whatever sum there may remain due, 
and unpaid thereof, after you shall have given notice of said 
sale, for at least three weeks prior to its taking place, in not 
less than three public places in the county or district where 
such real estate is situated, and all moneys which may remain 
of the proceeds of such sale, after satisfying the said sum of 
twenty-five thousand, ninety-seven dollars and eighty-three 
cents, and paying the reasonable costs and charges of the sale, 
you are required to return to the proprietor or proprietors of 
the land or real estate sold as aforesaid ; and whatever you 
may do in obedience to this warrant, make return thereof to 
this office, and for your so doing, this shall be your sufficient 
authority. 

‘Given under my hand and seal, at my office, inthe depart- 
ment of the Treasury of the United States, at the city of Wash- 
ington, in the District of Columbia, this thirty-first day of 
October, in the year of our Lord, one thousand eight hundred 
and thirty-three. 

‘V. MAXEY, 
‘ Solicitor of the Treasury. 

‘ Be itremembered that Virgil Maxey, Esq. who certified the 
foregoing warrants, is now, and was at the time of doing so, 
Solicitor of the Treasury, and that full faith and credit are due 
to his official attestations. 

‘L. S. In testimony whereof, I, Roger B. Taney, Secretary 
of the Treasury of the United States, have hereunto sub- 
scribed my name, and caused to affix the seal of this De- 
partment, at the city of Washington, this 31st day of 
October, in the year of our Lord one thousand eight hundred 
and thirty-three. 


‘R. B. TANEY, 
‘Secretary of the Treasury.’ 
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Lieut. Randolph having been committed to prison in Rich- 
mond on this warrant, was brought before the judges of the 
circuit court of the district of Virginia, Mr. Chief Justice 
Marshall and Mr. Justice Barbour, on a writ of habeas corpus, 
by the marshal of the district, who, in justification of the arrest, 
alleged the above warrant, and the account of Lieut. Randolph 
with the United States, as stated by the fourth auditor. And 
certified by the second auditor of the treasury, October 19th, 
1833, showing a balance due from him to the United States of 
$25,097, 83 ; was produced in evidence as the foundation of 
this warrant. This balance differs very materially from that 
found by the Court of Inquiry. The account of Lieut. Randolph 
had been stated and certified February 5th, 1833, showing a 
balance at that time of $25,299, 17. The balance found by 
the court of inquiry in the case of Lieut. Randolph, January 
18th, 1833, was $4303, 11, which balance was still subject to 
adjustment as was shown by the Treasurer’s note of March 9th, 
1833, reminding Lieut. Randolph of the adjustment of the 
balance of the account as found by the Court of Inquiry, and 
suggesting, as a probable reason for the delay, that Mr. Ran- 
dolph’s attorney had probably been otherwise occupied during 
the session of Congress, implying some question concerning 
this balance still to be open, since had the only question re- 
maining been considered by the department to be that of pay- 
ment, the Treasurer would not of course have thought of ac- 
counting for the delay on the supposition of Mr. Randolph’s 
attorney’s engagements, 


OPINION OF MR. JUSTICE BARBOUR. 


This is a Habeas Corpus, issued by this Court, upon the appli- 
cation of Robert B. Randolph, alleging that he was imprisoned 
by the Marshal of the Eastern District of Virginia, without 
lawful authority. 

The Marshal returns as the cause of the detainer of the par- 
ty a warrant of distress, issued by the Solicitor of the Treasury 
of the United States, against Randolph, for a sum of money 
stated in the warrant to be due from him to the U. S., and which 
he has failed to pay in the manner and at the time required by 
law; which warrant was issued under the 3d section of the act 
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of the 15th May, 1820, concerning the Treasury department. 
From the warrant, and the account annexed to it, and referred 
to, as a part of it, it appears that the sum claimed from the party, 
isclaimed as being due from him, a Lieutenant in the Navy, as 
acting purser, on board the frigate Constitution, for his transac- 
tions in that character in the year 1828 ; it appears by another 
account produced by the party, and duly authenticated, that he 
had in October, 1828, settled his account as acting purser on 
board the Constitution, as appears by the certificate of the 4th 
Auditor, and which settlement was sanctioned by the Comptrol- 
ler, and the account, on which the warrant of distress was is- 
sued, under which the party is imprisoned, is one stated at the 
Treasury of the United States, in February, 1833, against the 
party, as late acting purser of the frigate Constitution, for the 
same period embraced in the account above-mentioned to have 
been settled in October, 1828; the present 4th Auditor of the 
Treasury, having opened the former account, and restated it so 
as to produce the result stated in the account of February, 
1833, before-mentioned, upon the ground as appears from the 
face of this last account, of the subsequent discovery of errors 
and omissions, since the settlement of that of 1828. 

Upon this statement of facts, the party’s counsel have argued, 
that he is entitled to be discharged; and in the course of the 
argument, have brought into discussion, many and various points, 
the first of which is of the gravest import; it calls in question 
directly, the constitutionality of the act of Congress, under 
which this proceeding is had. The decision of a question of 
this sort, is certainly the highest, and most solemn function, 
which the Judiciary could be called upon to perform; for, as 
was said with sententious brevity by the Court, in one of the 
earliest cases on this subject, it involves the inquiry, whether 
the will of the Representatives, as expressed in the law, is, or 
is not in conflict with the will of the people, as expressed in the 
Constitution. Great, however, as is the responsibility involved 
in this exercise of Judicial power, I should meet it without diffi- 
culty, if it were necessary to the decision of this cause. But 
I fully concur in the sentiment of counsel, that whilst on a pro- 
per occasion, it ought to be met with firmness, on the other hand, 
it is the part of wisdom, to decline the decision of such a 
question when not necessary. From the view which I have 
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taken of this case, I do not consider it necessary, and shall there- 
fore pass it without further remark. It was contended at the 
bar, that there were many errors committed by the Auditor, 
in stating the account, on which this proceeding is found- 
ed. ‘To all the arguments of this kind, there is one general 
answer—that we are not sitting here to revise this case, as an 
appellate court, upon a writ of error; nor is it before us, as 
the proceedings of special jurisdictions in England are before 
the King’s Bench, by certiorari. In either of those aspects of 
the subject, the case would be before us immediately and di- 
rectly, and then the question would be error, or no error, and 
then the arguments which I have just referred to, would be in 
point; but sitting as we are, upon a habeas corpus, the ques- 
tion is not, whether there is error in the proceedings, but wheth- 
er there was jurisdiction of the case, in the Auditor of the 
Treasury. It was settled as early as the great Marshalsea 
case in 10th Coke, 76, and the principle has never been de- 
parted from, that where a court has jurisdiction, and proceeds 
in verso ordine, or erroneously, there the proceeding is only 
voidable ; but where the court has not jurisdiction of the case, 
there the whole proceeding is coram non judice, and void ; the 
books, both English and American, abound in cases exemplify- 
ing this principle. 

But a Habeas Corpus will not jie, where the imprisonment 
is under voidable process, but only where it is merely void; for 
void process is the same thing as if there were none at all; and 
then the party is in effect imprisoned, without any authority 
whatever. Hence the question would seem naturally to arise, 
whether the Auditor had jurisdiction in the case—in other words 
whether the person and the subject matter are such as to bring 
the case within the provisions of the act of Congress—for these 
are the criteria of jurisdiction. This question was elaborately 
argued at the bar, and I have considered it with great care. I 
forbear, however, to enter into the discussion of it here, because, 
although it should be clearly made out, that the Auditor had 
once had jurisdiction, yet upon the facts in this case, another 
question arises, which, in my opinion, is decisive of the case, 
and that is, after the Auditor shall once have settled an account 
of a public officer, and closed it, as in this case, is it competent 
for him, at an after time, upon an allegation of error, or omis- 
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sion, or for other cause, to open it, restate it, and upon the ac- 
count thus restated, to institute proceedings by a warrant of 
distress against the debtor? I think itis not. Let us try the 
question by reference to some analogous cases. I take it to be 
a sound principle, when a special tribunal is created, with limit- 
ed power, and a particular jurisdiction, that whenever the power 
given is once executed, the jurisdiction is exhausted and at 
an end —that the person thus entrusted with power is, in the lan- 
guage of the law, functus officio. This proposition is, I think, 
sustained by the case in 6th Bingham, 85, where it is said by 
the Court, that when a magistrate, who has power to convict, has 
once convicted, his jurisdiction is at an end— he is functus office. 
Could Ae at any after time, upon some supposed error, quash, 
or in any way impair the efficiency of his own conviction? 
Suppose a controversy to be submitted to arbitrators, and that 
they had made a final award, and delivered it, could they af- 
terwards, of their own mere motion, change or set aside their 
own award? Lest, however, it might be supposed that there 
might be any thing peculiar in this case, by reason of their being 
judges of the parties, own choosing, let us suppose some cases 
of special jurisdiction or power given by law. Under the 
acts imposing direct taxes, assessors were appointed to value 
the lands and slaves of the country, with a view to a just appor- 
tionment. After they had made and completed their assess- 
ment, so that it was once communicated agreeably to the require- 
ments of the law, could they afterwards, in any manner, have 
altered it, so as to change the valuation? Suppose that com- 
missioners of bankruptcy had once decided on a given case — 
that the party was a trader — that he had committed an act of 
bankruptcy, and had, in all respects, completely executed the 
power conferred upon them, could they afterwards, by their own 
authority, have reacted, or set aside their act? Finally—sup- 
pose that the commissidners appointed (under any one of the 
treaties under which we procured an indemnity from Spain, 
France, or Naples,) to adjudge the claims of our citizens, had 
fully executed that trust —had made and announced an entire 
distribution of the fund — could they, at an after time, have va- 
ried their own adjudication? In all the cases which I have put, 
I inquire into the power of the special jurisdiction, of its own 
mere authority to alter or impair, what they had done. Ex- 
VOL. XI.— NO. XXII. 30 
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amples might be indefinitely multiplied :—these are sufficient 
to illustrate my idea—namely, that whenever a special jurisdic- 
tion has once executed the power with which it was invested, 
their power is at an end, as to the subject in relation to which 
it has been executed. Let us trace the injurious conse- 
qnences of acontrary doctrine. Until the power of the Auditor is 
once executed, the officer knows that it is his duty to account, 
and having accounted, to pay. But if, after the account had 
once been dated and closed, he could open it again, how often, 
and within what period of time, shall he do it?) There is obvi- 
ously no limitation either as to length of time, or to frequency. 
Suppose, after once stating it, and then opening and restating it 
upon alleged error, he should again think he has discovered er- 
ror, he must open and restate it again; it will be observed, 
too, that though the Auditor in this case did give the party no- 
tice, the law does not require it; unless therefore he shall be 
restrained to one settlement, it would be competent to him, 
years after the death of the original party, without notice, in 
the absence of his representatives, who might be dispersed 
through the United States, and in the absence of all proof on 
their part, to resettle the account in a manner which would pro- 
duce great injustice. But again—if it be competent to him 
to open the account in favor of the United States, the adverse of 
the proposition must be equally true, upon the principles of jus- 
tice ; it must be competent to him also, after the lapse of years, 
to open it against the United States, and in favor of the party. 
Might not this course most injuriously affect the public interest ? 
It seems to me, that a doctrine, which leads to such conse- 
quences, cannot be sound, nor is the government without ample 
remedy, though this power shall be denied to the Auditor. I 
suppose there can be no doubt, that a bill in equity would lie, to 
surcharge and falsify, as in case of a settled account between 
individuals; and moreover, according to the doctrine of the 
Supreme Court, in 11th Whea. 237, even at law, although a set- 
tled account would be prima facie evidence, yet it could recover, 
upon proving mistakes or omissions, any sum of which it had been 
thus unjustly deprived. Nobody doubts the power of the Au- 
ditor to settle the accounts of the public officers, from time to 
time, as they shall fail to account, or pay, any sums accruing 
after previous settlements; the objection is, to resettling an 














1834.] Arrest under a Treasury Warrant. 345 


account once settled, and which must have imported to have been 
a full and final setthement at the time when made ; for the law 
requires that to be done. 

I have felt some difficulty upon the question, whether a Ha- 
beas Corpus could be sustained in favor of a party imprisoned 
under civil process, as in this case. The difficulty arose from 
the doubt expressed by two high authorities, although decided 
by neither. In ex parte Wilson, 6th Cranch, 52, the party was 
arrested by a ca. sa., and was in prison bounds. An application 
was made for a Habeas Corpus, on the ground, that the credi- 
tor had refused to pay his daily allowance. The court said, it 
was not satisfied, that a Habeas Corpus was the proper remedy, 
in a case of arrest, under civil process. In 15th John. 152, the 
Supreme Court of New York, except one of the Judges, express 
the same doubt, and refer to the casein Cranch. The Judge, 
in delivering the opinion of the Court, says, if it were necessary 
to decide the point, he should say, it would not lie in such a 
case. 

I suppose that probably the doubt originated from this fact; 
the celebrated Habeas Corpus Act of 31 Charles 2d, which, as 
Judge Kent, in his Commentaries, says, is the basis of almost 
all the American statutes on the subject, and which in practice, 
by reason of its valuable provisions for ensuring speedy action, 
has almost superseded the common law, and has been held in 
England to be confined to criminal cases. All the Judges of 
England in answer to a question propounded to them by the 
House of Lords, answered: ‘hat it did not extend to any case 
of imprisonment, detainer, or restraint whatever, except cases, 
of commitment for criminal, or supposed criminal matters. 3d 
Bac. 438, note. Atthe same time this question, in substance, 
was put to them: Whether, if a person imprisoned, apply for a 
Habeas Corpus ad subjiciendum, at common law, and make af- 
fidavit, that he does not believe that his imprisonment is by vir- 
tue of a commitment for any criminal or supposed criminal 
matter, would such affidavit, as the law then stood, be probable 
cause for amending the writ? The question being objected to, 
was not put. This would seem to leave the point, in an unset- 
tled state. Yet there are two books of authority, which I think 
sustain the doctrine, that the writ is not confined to criminal 
cases. Blackstone, in his3d vol., p. 132, says that the great and 
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efficacious writ in all manner of illegal confinement is the Ha- 
beas Corpus ad subjiciendum. Bacon, 3d vol. 421, says: 
Whenever a person is restrained of his liberty, by being confined 
in a common jail, or by a private person, whether it be for a crim- 
inal or civil cause—he may regularly, by Habeas Corpus, have 
his body and cause removed to some superior jurisdiction, &c. 

Now the act of Congress authorizes us to issue the writ, ‘ for 

the purpose of inquiring into the cause of commitment.’ Up- 

on this the Supreme Court in 3rd_ Peters, 201, ex parte Wat- 
kins, remarks, ‘ that no Jaw of the United States, prescribes the 
cases in which this great writ shall be issued, nor the power of 
the court, over the party brought up by it. The term is used 
in the constitution as one which was well understood. This 
general reference to a power which we are required to exer- 
cise without any precise definition of that power, imposes on us 
the necessity of making some inquiry into its use, according to 
that law, which is in a considerable degree incorporated in our 
own.’ 

If, in making this inquiry, we were to consult the British Stat- 
ute alone, we should find it, as already stated, confined in its 
construction to criminal cases. 

But if we look to the common law authorities which [ have 
mentioned, it seems to me that we are justified in applying it to 
a case of civil process. 

Indeed we know it to have been repeatedly applied in Eng- 
jand to the domestic relations of life, such as the liberation of a 
wife from the unjust restraint of a husband, and a child from 
that of a parent. 

And certainly we are well warranted in making this reference 
to the common law; because, although it is admitted by all, 
that it is not a source of jurisdiction, yet it is habitually, rightfully, 
nay necessarily, referred to for the definition and application of 
terms — indeed there are many terms in the constitution which 
could not otherwise be understood. 

Nor do even the doubts expressed in the cases from Cranch 
and Johnson apply to this— for both of those were on process 
of civil execution, issuing from a court of record and gene- 
ral jurisdiction—whereas, this is a case of process, issuing from 
a special jurisdiction, which can neither be supervised by cer- 
tiorari, nor examined by writ of error. In this case then, if a 











1834. ] Arrest under a Treasury Warrant. 347 


Habeas Corpus would not lie, there would be no remedy for 
imprisonment without -lawful authority. In cases of execution 
from Courts of Record, the Courts themselves can quash it, if 
it do not conform to the judgment—if it do, and that judgment 
be erroneous, it can be corrected in a Court of appellate juris- 
diction.—Upon the whole view of the subject, I am of opinion 
that the party should be discharged. 


OPINION OF CHIEF JUSTICE MARSHALL. 


Robert B. Randolph, late acting purser of the frigate Con- 
stitution, was brought into court, on a writ of Habeas Corpus, 
and a motion is now made for his discharge from imprisonment. 

The writ was directed to the Marshal of this district in whose 
custody he is. The return of the officer shows the cause of 
caption and detention to be a warrant issued by the accounting 
officers of the treasury under authority of the act passed the 
15th day of May, 1820,—Which after reciting that Robert 
B. Randolph, late acting Purser of the United States frigate 
Constitution, stands indebted to the United States in the sum of 
$25,097 83, agreeably to the settlement of his account made by 
the proper accounting officers of the treasury, and that he has 
failed to pay it over according tothe ‘act for the better organi- 
zation of the ‘Treasury Department,’ commands the said Mar- 
shal to make the said sum of $25,097 83 out of the goods and 
chattels of the said Randolph, and in default thereof, to com- 
mit his body to prison, there to remain until discharged by due 
course of law. If these proceedings fail to produce the said 
sum of money, the warrant is to be satisfied out of his lands and 
tenements. 

The return shows that the body of the said R. B. Randolph 
was committed to prison, and is detained by virtue of this process. 

Several objections have been taken to the legality of the war- 
rant, the first and most important of which is, that the act of 
Congress, under the authority of which it issued, is repugnant 
to the Constitution of the United States. If this objection be 
sustained, the warrant can certainly convey no authority to the 
officer who has executed it, and the imprisonment of Mr. Ran- 
dolph is unlawful. 

The counsel of the prisoner rely on several parts of the Con- 
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stitution, which they suppose to have been violated by the act 
in question. The Ist section of the 3d article, which establishes 
the judicial department, and the 7th amendment which secures 
the trial by jury in suits at common law, are particularly select- 
ed as having been most obviously violated. 

No question can be brought before a judicial tribunal of 
greater delicacy than those which involve the constitutional- 
ity of a legislative act. If they become indispensably neces- 
sary to the case, the court must meet and decide them, but if 
the case may be determined on other points, a just respect for 
the legislature requires that the obligation of its laws should 
not be unnecessarily and wantonly assailed. 

The act of Congress under the authority of which the pro- 
cess by which Mr. Randolph is imprisoned was issued, makes 
it the duty of certain officers of the ‘Treasury to settle and cause 
to be stated, the account of any collector of the revenue, &c. 
who shall fail to render his account or pay over the same in the 
manner or in the time required by law, exhibiting truly the 
amount due to the United States, and certifying the same to the 
agent of the Treasury, who is authorized and required to issue 
a warrant of distress against such delinquent officer and his 
sureties, directed to the Marshal of the district in which such de- 
linquent officer and his surety or sureties shall reside ; which offi- 
cer is required to make the money appearing to be due to the 
United States, by seizing and selling the goods and chattels of 
such delinquent officer and his sureties, and by committing the 
body of such delinquent officer to prison, there to remain until 
discharged by due course of law. 

If this ascertainment of the sum due to the government, and 
this issuing of process to levy the sum so ascertaived to be due, 
be the exercise of any part of the judicial power of the United 
States, the law which directs it, is plainly a violation of the first 
section of the third article of the Constitution, which declares 
that ‘the judicial power of the United States shall be vested in 
one Supreme Court, and in such inferior Courts as Congress 
shall from time to time ordain and establish. ‘The Judges both 
of the Supreme and inferior Courts shall hold their offices dur- 
ing good behavior.’ This judicial power extends to ‘ contro- 
versies to which the United States shall be a party.’ 

The persons who are directed by the act of Congress, to as- 
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certain the debt due from a delinquent receiver of public mo- 
ney, and to issue process to compel the payment of that debt, do 
not compose a court ordained and established by Congress, nor 
do they hold offices during good behavior. Their offices are 
held at the pleasure of the President of the United States. 
They are consequently incapable of exercising any portion of the 
judicial power, and the act which attempts to confer it is abso~ 
lutely void. In considering the validity of this act, therefore, 
it is necessary to discard every idea of its conferring judicial 
power. We must not view the statement or certificate of the 
account as a judgment, or the warrant which coerces payment 
as judicial process. ‘They must be viewed as mere ministerial 
acts performed by mere ministerial agents. ‘They cannot be 
otherwise sustained. 

I will, for the present, assume that the power of collecting taxes 
and of disbursing the money of the public, may authorize the 
legislature to enact laws by which the agents of the Executive 
may be empowered to settle the accounts of all receiving and 
disbursing officers, and to issue process in the nature of an ex- 
ecution to compel the payment of any sum alleged to be due. 
But these agents are purely ministerial, and their acts are ne- 
cessarily to be treated only as ministerial acts. ‘The inevitable 
consequence is that their validity must be decided by those legal 
principles which govern all acts of this character. These re- 
quire that the authority, whether given by a legislative act or 
otherwise, must be strictly pursued. Such agents cannot act 
on other persons or on other subjects than those marked out in 
the power, nor can they proceed in a manner different from 
that it prescribes. 

This is a general rule applicable to such cases generally. 
It applies with peculiar force to that now before the Court. 

I will not attempt to detail the severities and oppression which 
may follow in the train of this law, if executed in contested 
cases. ‘They have been brought into full view by counsel, in 
their arguments, and I will not again present them. It may be 
said with confidence that the legislature has not passed any act 
which ought in its construction, to be more strictly confined to 
its letter. By this rule its words will be examined. 

The first objection to this warrant is that Mr. Randolph is 
not one of those persons on whom the law was designed to 

operate. 
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The act does not declare that every debtor of the public 
shall be subject to this summary process. The particular per- 
sons against whom it may be used are enumerated. Those sta- 
ted in the 2d section are, ‘any collector of the revenue, receiver 
of the public money, or any other officer who shall have re- 
ceived the public money before it is paid into the Treasury of 
the United States.’ ‘The obvious construction of these words 
is, 1 think, that they describe persons who hold offices under 
government, to whose hands the public money comes before 
it reaches the Treasury. A collector of the revenue is an offi- 
cer of this description; so is a receiver of the public money ; 
and the following words, ‘or other officer who shall have re- 
ceived the public money before it is paid into the Treasury of 
the United States,’ demonstrate the kind of persons who were 
in the mind of the Legislature. ‘The subsequent words preserve 
the idea that regularly appointed officers only were intended. 
The word officer is retained, and is regularly used throughout 
the section, showing plainly that no other debtor than one who 
was properly designated by the term officer was contemplated 
by the act. Throughout the section too, the sureties of such 
officer are regularly connected with him, and subjected to the 
same process, so far as respects their property. I do not mean 
to say that the liability of the officer is made to depend on his 
having actually executed an official bond with sureties. I do 
not mean to say that an officer, regularly appointed, who should 
receive the money of the public before the execution of his bond, 
might not be liable to this Treasury execution. But I mean to 
say that this language proves incontestably that the legislature 
contemplated those officers only, who were required to give 
bond with surety, as the objects of the law. The sureties are 
spoken of throughout as inseparable from the officer, as existing 
whenever the officer exists. 

This section does not comprehend the case of a purser in the 
navy, but I have thought it necessary to enter into its exposition 
because it has a material bearing on the third section which does 
comprehend persons of that description. 

The third section enacts, ‘that if any officer employed or 
who has been heretofore employed in the civil, military or naval 
departments of the government, to disburse the public money 
appropriated to the service of these departments, shall fail to 
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render his accounts or to pay over in the manner and in the 
time required by law or the regulations of the department to 
which he is accountable, any sum of money remaining in the 
hands of such officer, it shall be the duty, &c. 

To what persons does the word officer, as used in this section 
apply? Is it to every commissioned officer in the army or navy 
of the United States to whose hands any public money may be 
entrusted, or is it to those officers only whose regular duty it is 
to receive and disburse the public money, and who are appointed 
for that purpose? The language of the sentence, I think, an- 
swers these questions to a reasonable certainty. It is, * any 
officer employed to disburse the public money appropriated to 
the service of these departments respectively.” A military or 
naval officer is employed for military or naval duties, not to 
disburse the public money appropriated to the service of his 
department. I cannot suppose that a military or naval officer 
into whose hands money belonging to the public may come is 
from the words of the act, more liable to this summary and 
severe proceeding than any individual not bearing a commis- 
sion, to whom the same money might be confided for similar 
purposes. The subsequent words of the sentence, ‘shall fail 
to render his accounts, or to pay over in the manner and in 
the times required by law, or the regulations of the department 
to which he is accountable,’ &c. also convey the idea that a 
regular discharging officer whose duty was prescribed by law 
or by the regulations of the department, was contemplated. 
This idea is still more strongly supported by that part of the 
section which adopts all the provisions of the second section, 
and applies them to the sureties of the officer who is designated 
by the act, as well as to the officer himself. I think then the 
fair construction of the law, is, that regularly appointed officers. 
who are required to give official bonds, were alone contemplat- 
ed by the legislature. If we can take into consideration the 
character and operation of the act, the extreme severity of its 
provisions, that it departs entirely from the ordinary course of 
judicial proceeding, and prescribes an extreme remedy which 
is placed under the absolute control of a mere ministerial offi- 
cer, that in such a case the ancient established rule is in favor 
of a strict construction, my own judgment is satisfied that this 
is the true construction. 
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Was Mr. Randolph an officer of this description ? 


The process by authority of which he is in prison, designates 
him as ‘ Robert B. Randolph, late acting Purser of the Unit- 
ed States frigate Constitution.’ The word acting, qualifies 
the word Purser, and shows that he did not hold that office 
under a regular appointment, but for the time being, during 
the existins emergency. ‘The omission to include his sureties 
in the warrant, as the law directs, shows that he had given no 
sureties, and this fact unexplained, is evidence that no official 
» ond with sureties was required. It might be added, that the 
explanatory accounts, to some of which reference is made in 
the warrant, prove with sufficient clearness that Mr. Timber- 
lake was Purser of the frigate Constitution, then cruising in 
the Mediterranean, and that on his death, Lieutenant Randolph 
was directed to perform the duties of Purser during the cruise. 
It is then apparent that he was a mere acting, and not a regu- 
lar Purser. 

Mr. Nicholas has contended with much plausibility that hav- 
ing taken upon himself the office, he takes upon himself also all 
its responsibilities. This argument is true to a certain extent ; 
and, as far as respects responsibility alone, is unanswerable. 
In a regular proceeding against Mr. Randolph, no person will 
be hardy enough to deny his responsibility to the same extent 
as if he had been a regular Purser. 

It is not his responsibility to the United States, but his lia- 
bility to this particular process which is the subject of the in- 
quiry. Is a mere acting Purser designated by this law as one 
of those officers against whom this summary process may be 
used? It is in vain to say that he comes within the same rea- 
son, and is within the mischief against which the statute intend- 
ed to provide. The statute does not reach all public debtors, 
and has selected especially those for which it is intended. No 
others can be brought within its purview. Those principles 
of strict construction which apply, I think, to all laws restrictive 
of common right, forbid it. 

These reasons satisfy my own judgment that Mr. Randolph 
was not an officer to whom the law applies the process under 
which he is imprisoned. 

If it were necessary to assign any reasons for this distinction 
between temporary and permanent officers, it would not be 
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difficult to find them. The permanent officer usually receives 
his money from the Treasury, or by its order, so that the do- 
cument which charges him, appears on the books of that de- 
partment. The temporary officer will seldom be placed under 
the same circumstances. He may, and generally does receive 
the money with which he is chargeable, in such a manner as 
to leave the amount a subject of controversy. In this particu- 
lar case, Purser Timberlake must stand charged, I presume, 
with all the moneys advanced to the Purser of the Constitution. 
The portion of this money which came to the hands of Mi. 
Randolph, would not appear on those books, and may be a 
matter of controversy between him and Timberlake’s repre- 
sentatives. Congress might very reasonably make a distinction 
when giving this summary process between an officer whose 
whole liability ought to appear on the books of the depart- 
ment, and an agent whose liability was most generally to be 
ascertained by extrinsic testimony. But it is enough for me 
that the law in my judgment makes the distinction. 

The accounts extracted from the books of the Treasury, 
and laid before the Court, furnish other matter for serious con- 
sideration. 

The second section of the act requires that the account 
stated by order of the first Comptroller of the Treasury, ‘ shall 
exhibit truly the amount due to the United States. For what 
purpose was the word truly introduced? Surely not to prohibit 
the officers of the government from exhibiting an account known 
to be erroneous. Congress could not suspect such an atrocity. 
Its introduction then, indicates the idea that this summary pro- 
cess was to be used only when the true amount was certainly 
known to the department, when the sum of money debited to 
the officer appeared certain, and either no credits were claimed 
or none about which a controversy existed. ‘The amount due 
to the United States cannot be truly exhibited when the claim 
is shown by the account itself, to exceed what is really due. 
I do not mean to say that the debtor is not bound to show with 
precision, the credits to which he is entitled. I do not mean 
to say how far his failure to separate payments made from his 
own funds, and from those of his predecessor, may deprive 
him in a suit at law, of the credits he claims. I mean to say 
only that the amount claimed is not the sum truly due to the 
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United States, if the account itself shows that a smaller amount 
is due. The necessity of withholding the credit may justify 
proceeding against the debtor in a court of justice, in which he 
must make good his credits, but will not, | think, justify issuing 
an execution, without any judicial inquiry, against the body 
and estate of the delinquent, for a sum confessedly more than is 
due. 

The third section omits the word truly, but requires that 
the account shall be stated, and directs the agent of the 
treasury to proceed in the manner directed in the preceding 
section, all the provisions of which are declared to be applica- 
ble to every officer of government chargeable with the dis- 
bursement of public money. 

It may be contended that the provisions of the preceding 
section, thus adopted in the third, are those only which relate 
to proceedings after the account is stated. But I do not think 
this the fair construction of the statute. I think the legisla- 
ture can no more have intended it in this one case than in the 
other, that a treasury execution should issue for confessedly 
more than is due, by which the person of the debtor should be 
imprisoned, probably interminably, and his property sold. 
Congress must have designed to leave such cases to the 
regular course of law. 

If these principles be correct, let them be applied to the 
case before the court. 

Mr. Randolph is charged in the account on which the war- 
rant issued, with cash left by Purser Timberlake, on board the 
frigate Constitution, and according to his own confession, re- 
ceived by him, $11,483. 

That he must account for this sum is certain. I shall not 
inquire now, whether the treasury might issue an execution 
for it, or ought to have applied to a court of justice. I will 
proceed to other items of the account. 

He is recharged with slops issued by him, which belong to 
the estate of Mr. Timberlake, as appeared by his books. 

Is this to be settled at the treasury, under this act of Con- 
gress, or does the inquiry properly belong to a court of justice ? 

He is charged with German linen, belonging to his private 
stores, which he turned into the navy store at Charlestown, as 
slops. ‘This item had been allowed to him on a former settle- 
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ment of his accounts. It is not alleged that this linen has 
been returned to him. The United States may, and probably 
have, used it. Whether he is entitled to any, and to what, 
credit for this item, is a proper inquiry for a court of justice. 
The treasury may refuse the credit and refer the question to 
a court of justice, but cannot, | think, issue an execution for 
it as the case now stands. 

The material item allowed in a former settlement of accounts, 
and now recharged, is the amount of advances on his pay-roll 
to officers and men while he acted as purser of the Constitution, 
it now appearing by the memoranda of sales, by the evidence 
of Commodore Patterson and others, and by the general state 
of the account, that portions of these advances were made out 
of the money and stores of Purser Timberlake, and out of the 
ship’s stores. 

I will not make the obvious objection to this item, that if 
Mr. Randolph paid the money or sold the stores of Mr. 'Tim- 
berlake on his own account, he is responsible to the estate of 
Mr. ‘Timberlake, and that the treasury department of the 
United States does not represent him, nor that credits given 
for money paid by Mr. Randolph as his own cannot be 
rescinded by alleging that the money really belonged to 
another person, nor will I inquire by what authority the 
treasury department settles the accounts between ‘Timberlake’s 
representatives and Randolph. But I will say that this entry 
admits that part of the money was paid by Randolph out of 
his own funds, and certainly diminished his debt to the United 
States to that amount. Consequently the whole amount for 
which execution issued was not due. 

If I am correct in saying that this summary process can be 
used only to coerce the payment of the sum actually due, not 
to coerce the payment of more than is due, that such contro- 
verted question ought to be decided in a court of justice, then 
this warrant has been issued in a case which the law does not 
authorize, in a case which ought to have been submitted to a 
court of justice. 

On both these points I am of opinion that the agent of the 
treasury has exceeded the authority given by law, and conse- 
quently that the imprisonment is illegal. 

VOL. XI.—NO,. XXII. 31 
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I have not had time to state my opinion on the remaining 
point on which my brother judge has given his opinion. It 
is of no importance, as I concur with him on it. 

Mr. Randolph is to be discharged from custody. 


ART. VIII—COMPETENCY OF WITNESSES.—CRIMEN FALSI. 


Whether a pardon of the crimen falsi, restores, in all cases, 
the competency of the offender as a witness ? 


In the statement of this question a difficulty is presented, in 
the definition of the crimen falsi, and the extent of its appli- 
cation in the common law. In the civil law, from which we 
have borrowed only the name, it included not only forgery, 
but ‘ every species of fraud and deceit.’ 1 Brown, Civ. and 
Adm. Law, 426. If it was a novel species of fraud, which had 
not before come under the cognizance of the tribunals, it was 
called stellionatus, from an offensive and disgusting species of 
lizard ; under which name was included ‘ all kind of cozenage 
or knavish practice in bargaining.’ It was a general designa- 
tion of crimes not otherwise named in the law. ‘ Stellionatum 
autem objicit posse his, qui dolo quid fecerunt, sciendum est : 
scilicet, si aliud crimen non sit, quod objiciatur.’ Dig. 1. 47. 
tit. 20. Ulp. lib. 8. When, therefore, the civilians mention 
this crime, we may understand them as including any and 
every fraud, cognizable under the criminal code. But it is 
evident, that the common law does not employ the term to 
this extent, when applying it to the disqualification of witnesses ; 
because convictions for many offences, clearly within the defi- 
nition of the civil law, have not this effect ; such as deceits in 
the quality of provisions, or by false weights and measures, or 
the like ; or even conspiracy to defraud by spreading false 
news; as was held by Sir William Scott, in the case of Ville 
de Varsovie and others. 2 Dods. 174. On the other hand 
it is eaually clear, that convictions for other offences of this 
sort, such as perjury and forgery, are followed, at common 
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law, by disqualification to testify. Sir William Blackstone, 4 
Comm. 247, seems to identify this crime with forgery ; saying 
that ‘forgery, or the crimen falsi, is punishable,’ &c. and he 
refers to the Cornelian law de falsis. Other text writers in the 
common law leave this matter exceedingly loose and uncertain. 
Thus Peake says —‘ every species of what is called in our 
books the crimen falst, such as, perjury, conspiracy, barratry, 
attaint of false verdict, and so forth, incapacitate a witness. 
Peake’s Evid. 133. So Mr. Phillips, 1 Evid. 24, with the 
same want of precision, says that ‘every species of the crimen 
falsi, such as forgery, perjury, subornation of perjury, attaint 
of false verdict, and other offences of the same kind, which 
involve the charge of falsehood, and affect the public adminis- 
tration of justice,’ &c. And Mr. Starkie, 2 Evid. 715, in the 
like manner includes under incapacities arising from infamy, 
‘the crimen falst of the Roman law, as perjury, and forgery, 
piracy, swindling, cheating.’ It is not easy to perceive, why 
he mentions the three last in his enumeration, neither of which 
appear to belong to this class of crimes by the books cited 
by him ; nor why he omits that of bribing a witness not 
to give testimony, which was the precise case in Fortescue 
209, to which he refers as authority for the enumeration of 
swindling and cheating. It is further to be understood, that 
the conspiracy, mentioned as one species of this crime, was 
conspiracy to take away another’s life, punishable at the suit 
of the king, namely, by indictment ; in which the ‘ villainous 
judgment’ was rendered ; one consequence of which was in- 
competency to testify as a witness. Saville v. Roberts, 12 
Mod. 209. 

Such being the state of the law in elementary books, it is 
only by the aid of adjudged cases, that we may venture to 
affirm what the common Jaw does or does not include under 
the general designation of the crimen falsi. With these lights, 
we find it extended at the present day to forgery, perjury, 
subornation of perjury, suppression of testimony by bribery, 
and conspiracy to convict of perjury. And employing these 
adjudged cases, in the law, as established facts are employed 
in natural philosophy, we may, perhaps, by induction, arrive 
at this principle ; that the crimen falsi is that, which not only 
involves the charge of falsehood, but also may affect the ad- 
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ministration of public justice. At all events, we may say, in 
the language of Sir William Scott, on the same subject, ‘so 
far the law has gone, affirmatively ; and it is not for me to say, 
where it shall stop, negatively.’ 

The pardoning power, as far as the national jurisprudence 
is concerned, is vested by the constitution in the President 
alone ; and without any other limit than his discretion may 
impose, except in cases of impeachment. _ Subject to this 
exception, it is provided that ‘he shall have power to grant 
reprieves and pardons, for offences against the United States.’ 
And from the general terms in which this power is granted, 
we may well conclude, that the framers of the constitution 
intended to leave it free from any of the limitations and doubts 
to which it has sometimes been subjected in England. A 
similar power is vested in the Executive of most of the United 
States. Its exercise is required, either when the conviction is 
discovered to have been founded in some mistake of law or 
fact, for which there is no other adequate remedy ; or where 
the sentence is found to operate with great and unforeseen 
severity upon innocent persons; or where the purposes of 
public justice, in relation to the criminal, are already achieved 
in his repentance and reformation. ‘This ‘ quality of mercy is 
not strained ;? it is entrusted to the Executive with great 
amplitude, for the sake of restoring to society all its offending 
members, who still afford promise of amendment and hope of 
future usefulness. Hence it is laid down, as a general princi- 
ple, that pardon not only remits every remaining part of the 
punishment, but also removes every Jegal disability and conse- 
quence of the conviction. It gives the party a new credit and 
capacity ; constitutes him novus homo; and permits him to 
return to society with a renovated existence. Rookwood’s 
case, 4 St. Tr. 649; Holt, 685. The disposition once to 
have committed such a crime may, it is true, still be urged 
against his credit as a witness; but it is not received to affect 
his competency to testify. If it were otherwise, then in all 
cases of infamous crime, where the punishment has already 
been suffered, the pardon would leave its object exactly 
where it found him, under the stigma of legal infamy, disabled 
from serving as a juror, not being liber et legalis homo, and 
not entitled to be heard as a witness. The legal brand affixed 
on the unfortunate culprit would be indelible. 
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This general and healing effect of a pardon has been opposed 
by raising a distinction between the punishment and the crime. 
The punishment, say its opponents, may be remitted ; but the 
erie is perpetual ; the fountain is still polluted. This decan- 
tatum, as Mr. Hargrave terms it, was much insisted on by 
Lord Coke, in Brown v. Crashaw, 2 Bulstr. 154. And an- 
other form of the same objection is, that the king’s pardon 
cannot make an honest man. Both these, Mr. Hargrave re- 
futes by showing, that however morally and religiously true 
they may be, yet, politically, they prove too much ; because 
they go to destroy even the legislative power, to restore any 
offender to civil capacities and legal competency ; and render 
all offences against the state unpardonable, even by the party 
injured. 2 Jurid. Arg. 254. 

Another distinction, however, is better supported in the 
books, between perjury and other crimes, where the convic- 
tion is under the statute of 5 Eliz. c. 9, and not at common 
law ; in which case it is said, that the pardon does not restore 
the competency of the offender. It was thus stated and illus- 
trated by Lord Holt, in the case of the King v. Ford, 2 Salk. 
689:— ‘If one be convicted of perjury upon the statute, he 
cannot be restored to his credit by the king’s pardon; for by 
the statute it is part of the judgment that he be infamous, 
and lose the credit of testimony ; but he may by a statute 
pardon. But in other cases, where the infamy is only the con- 
sequence of the judgment, the king’s pardon may restore the 
party to his competency.’ The same exception, and the 
same reason for it, are stated, chiefly if not wholly on the 
authority of this case, by succeeding elementary writers. 1 
Phil. Ev. 30; 2 Stark. Ev. 721; Harrison on Ev. 18; Ros- 
coe on Ey. 80. The soundness of the reason is not as appar- 
ent as the justness of the exception. The party is ‘ pardoned, 
remised, and released, from the said offence, and from all 
sentences, judgments and executions thereon.’ The pardon 
goes to the whole sentence. It is true, that in England the 
practice is to record the disqualification, as an integral part of 
the judgment; Rex v. Price, 6 East, 323 ; but it is not easy 
to perceive why, if the terms of the pardon extend to the 
whole, its effect should not be, to consign all parts of the sen- 


tence alike to oblivion, unless there is something dehors the 
31* 
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record, and beyond the pardon, to prevent it. If the culprit 
is sentenced to a fine, and imprisonment, and the pillory, and 
the whole offence is pardoned, by what authority shall any 
one of these punishments be inflicted? For, if one may be, so 
may all, notwithstanding the pardon. And if, instead of the 
pillory, he is sentenced to incapacity as a witness, is the case 
altered? ‘The pardon takes away the effect of the judgment, 
and nullifies all its consequences. Of what importance, then, 
is it, whether the incapacity makes part of the judgment, by 
statute, or follows it, by the common law? If the statute 
prescribes the incapacity, does it not also prescribe the fine, 
and the imprisonment, and the pillory? And to what does 
the pardon extend, if not to the judgment — the whole judg- 
ment? It would be more satisfactory, therefore, if a reason for 
this exception could be found, independent of the form in which 
the sentence may have been awarded. For while the disqual- 
ification is regarded solely in tts effect on the criminal, and as 
part of his sentence, it is difficult to understand, why a general 
forgiveness from the injured party, which is the state, should 
not operate as well upon one part of the subject as another. 
But although the incapacity to testify, especially considered 
as a mark of infamy, may really operate as a severe punish- 
ment upon the party ; yet there are other considerations affect- 
ing other persons, which may well warrant his exclusion from 
the halls of justice. It is not consistent with the interests of 
others, nor with the protection which is due to them from the 
state, that they should be exposed to the peril of testimony 
from persons regardless of the obligation of an oath ; and hence, 
on grounds of public policy, the legislature may well require, 
that while the judgment itself remains unreversed, the party 
convicted shall not be heard as a witness. It may be more 
safe to exclude in all cases, than to admit in all, or attempt to 
distinguish by investigating the grounds on which the pardon 
may have been granted. And it is without doubt as clearly 
within the power of the legislature to modify the law of evi- 
dence by declaring what manner of persons shall be competent 
to testify, as by enacting, as in the statute of frauds, that no 
person shal] be heard vivd voce in proof of a certain class of 
contracts. The statute of Elizabeth, itself, seems to place the 
exception on the ground of a rule of evidence, and not on that 
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of a penal fulmination against the offender. The third section 
is directed against the offence of subornation of perjury ; 
upon which it inflicts a penalty of forty pounds. The fourth 
section substitutes the prison and the pillory, if he is unable 
to pay the fine. The fifth section enacts ‘ that no person or 
persons, being so convicted and attainted, be from thenceforth 
received as a witness to be deposed and sworn in any court of 
record, within England, Wales, or the marches of the same, 
until such time as the judgment given against the said person 
or persons shall be reversed,’ &c. ‘The sixth section relates 
to the person committing the perjury; who being convicted, 
‘ shall for his or their said offence lose and forfeit twenty 
pounds, and to have imprisonment by the space of six months 
without bail or mainprize ; and the oath of such person or 
persons so offending from thenceforth not to be received in any 
court of record,’ &c. ‘until,’ &c. The seventh section pro- 
vides the punishment of the pillory, where the offender is 
unable to pay the twenty pounds, ‘ there to have both bis ears 
nailed, and from thenceforth to be discredited and disabled 
forever to be sworn in any of the courts of record aforesaid, 
until,’ &c. ‘in manner and form before mentioned.’ 

Taking these provisions together, the intent of the legisla- 
ture appears to have been not so much to punish the party, 
by depriving Aim of the privilege of being a witness or a juror, 
as to prohibit the courts from receiving the oath of any person 
convicted of disregarding its obligation. And whether this 
consequence of the conviction be entered on the record or not, 
the effect is the same. The judgment, under the statute, 
being properly shown to the judges of a court of record, their 
duty is declared in the statute, independent of the insertion of 
the inhibition as part of the sentence, and unaffected by any 
subsequent pardon. ‘The legislature, in the exercise of its 
power to punish crime, awards fine, imprisonment, and the 
pillory, against the offender; in the discharge of its duty to 
preserve the temple of justice from pollution, it repels from 
its portal the man who feareth not an oath. ‘Thus it appears, 
that a man convicted of perjury cannot be sworn in a court of 
record, while the judgment remains unreversed, though his 
offence may have been pardoned, after the judgment ; but the 
reason is found in the express direction of the statute to the 
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courts, and not in the circumstance of the disability being 
made a part of the judgment. The pardon exerts its full vigor 
on the offender ; but is not allowed to operate beyond this, 
upon the rule of evidence enacted by the statute. The pun- 
ishment of the crime belongs to the criminal code ; the rule 
of evidence to the civil. 

The statutes of Massachusetts and Maine have set this 
matter in a clearer light by inflicting the punishment of the 
penitentiary, at the limited discretion of the judge ; and placing 
the incompetency in a separate section, addressed to the 
courts; declaring that the oath of such person shall not be 
received ; substantially following the fifth section of the statute 
of Elizabeth. In the statute of Vermont, the disability is ex- 
pressed in the imanner of the seventh section of that act, as 
above quoted. New Hampshire, and Rhode Island, have left 
the subject to stand as at common law. ‘The statute of the 
United States, of April 30, 1790, sec. 18, provides, that the 
convict ‘shall be imprisoned not exceeding three years, and 
fined not exceeding eight hundred dollars ; and shall stand in 
the pillory for one hour, and be thereafter rendered incapable 
of giving testimony in any of the courts of the United States, 
until,’ &c. From the structure of this section, differing in so 
marked a manner, from most of the provisions in the statute of 
Elizabeth, which must have been familiar to those who drew 
ours, we may be led to suppose, that they regarded the dis- 
ability merely as a penalty against the offender, and not as a 
modification of the rules of evidence, directed to the courts ; 
that they intended it should be adjudged and recorded as an 
integral portion of the sentence ; and that, like the residue of 
the record, it should be consigned to oblivion by a pardon. 
But on a point so near the line of our distinction, and where 
either side may be almost equally well maintained, nothing 
can be confidently relied on, which has not received the sanc- 
tion of the judicial tribunals. 

G. 
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ART. IX.—LEGISLATION OF MISSISSIPPI. 


To the Editors of the Jurist. 


Havine never seen in your useful Journal any notice of the 
legislation of the state of Mississippi, I have ventured to send 
you a sketch, which will serve as a preface to an article like 
those you have published with regard to the legislation of some 
of the other states. 

In September 1832, a Convention met to revise the constitu- 
tion which was adopted in 1817, under the act of Congress, by 
which the state was admitted into the Union. In the old con- 
stitution, there was nothing very peculiar. Under it there was 
no executive council, aud few appointments were made by the 
governor. The heads of departments, judges, prosecuting 
attorneys, and some other officers were elected by the joint vote 
of both houses of the general assembly, the votes being given 
vivd voce, and recorded in the public journal of each house. 
The appointment of officers, whose jurisdictions were confined 
within the limits of county, were left to be provided for by the 
general assembly, and of late years, sheriffs, justices of the 
peace, and so on, were elected by the people. Such a system 
of elections, it appears to me, would have been called repub- 
lican and even democratic, by Thomas Jefferson himself. But, 
Jo! the politicians of our state, have received new lights, and 
their congregated wisdom has produced a new constitution re- 
plete with republican simplicity. 

There are two leading features in the revised constitution, 
worthy of notice. 1. The tenure of all offices shall be limited. 
2. All officers, excepting such as are specified, shall be elected 
by the people. 

It was said, that under the old constitution, there was no 
economical way of removing a bad judge, trial by impeachment 
frequently resulting in acquittal, at a great expense to the 
state. Now, the remedy that can be applied every few years, 
is a new election, which, if every voter did his duty and was 
paid for his time would be the most expensive way imaginable. 
Now, the judges of the high court of errors and appeals, the 
highest judicial tribunal in the state, are elected by the peaple 
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for six years, and the judges of the circuit court, which has 
jurisdiction in all law matters, and chancery jurisdiction, where 
the value in controversy does not exceed five hundred dollars, 
are elected in the same way, for four years. The chancellor 
is also elected by the people, for six years — judges of probate, 
and all other county officers, for two years. It is said, that a 
very honest member of the convention, proposed that our sena- 
tors in congress, be elected by the people. 

It is the settled doctrine, throughout the United States, that 
all power comes from the people, that as many oflicers as con- 
veniently can, ought to be elected by the people, so as to be 
directly responsible to the sovereign power. It also, has been 
settled, that an independent judiciary is freedom’s strongest 
citadel. If these doctrines can be reconciled, if electioneering 
judges can resist the popular impulse of the voters by whom 
they expect to be elected, then Mississippi has secured to her- 
self an unwavering administration of justice. How far the 
judge ought to be independent, and how far obedient, to the 
instructions of his constituents, and subject to their caprice, I 
will not pretend to determine ; but until the experiment is 
fairly tried, shall consider Kent, vol. 1. p. 273, as good au- 
thority. He there approves of the manner in which the judges 
of the United States courts are appointed, and in another place, 
he says, that the tenure, by which they hold their office, is ad- 
mirably fitted to produce the free exercise of judgment in the 
discharge of their trust. It is possible, that Chancellor Kent 
is an aristocrat, or is mistaken upon this subject ; but it is more 
probable, that the peoplish politicians of Mississippi have carried 
their democratic notions too far. It is true, that the judiciary 
in this state never ranked high, while the judges were elected 
by the legislature. In fact, there never has been any good and 
well known system of adjudications within the state, and if I am 
not grossly mistaken in the causes, the difficulties, under which 
we labor, will not be obviated by electing judges by the people, 
for a limited term of years. 

At present our statutes are a perfect chaos, and no young 
lawyer can know what construction has been placed upon them 
by the courts. The legislature is generally composed of indi- 
viduals from every section of the Union, who each have favorite 
projects in imitation of the laws of their native states, and these 
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they advocate, and perhaps carry into effect, before they have 
been long enough in the state, to understand the operation of 
the laws they wish to amend. The courts also, are composed 
of judges, educated in different states, and listen to arguments 
by lawyers similarly educated, and their decisions have never 
been regularly published. Moreover the profession of law is 
not deemed honorable, or very lucrative ; but is frequently left, 
for the sake of engaging in planting, or merchandize. Land 
and negroes, in this country, are the universal objects of aspira- 
tion, and certain badges of respectability. Again, the legisla- 
tures under the new constitution have not enacted all the new 
statutes, they deemed necessary ; but have declared all laws 
not expressly repealed, nor contrary to said constitution, to be 
in full force. The present legislature, in order to remedy the 
evils complained of, and give the people’s constitution a fair 
trial, have appointed General Pray, the president of the late 
convention, to revise the laws and report a new code of statutes. 
If the new code, when adopted is popular, and the decisions of 
the supreme and chancery courts, as far back as the time of 
the adoption of Poindexter’s code, are published, we may once 
more have clear weather and ascertain our latitude. 

If the reports of decisions are hereafter regularly pub- 
lished, and most of the present judges are re-elected, a better 
state of things will be in reserve for the people, and the glorious 
uncertainty of the law diminished. 

Q. 





ART. X.— CONFLICT OF LAWS. 


Commentaries on the Conflict of Laws, Foreign and Domestic, 
in regard to Rights and Remedies, and epecially in regard 
to Marriages, Divorces, Wills, Successions, and Judgments. 
By Joseru Story, L. L. D. Dane Professor of rea in 
Harvard University. Boston, Hilliard, Gray & Co. 18 


pp- 557. 
We have the pleasure to announce the appearance of another 
most valuable work from the pen of that distinguished jurist, the 
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Dane Professor of Law, in Harvard University. Within the 
last two years, the public have been favored with three different 
works of great interest and importance, prepared by the learned 
professor, in discharge of the duties of that professorship. Two 
of these works, the Treatise on Bailments, in one volume, and 
the Commentaries on the Constitution of the United States of 
America, in three volumes, we have heretofore had occasion to 
notice. ‘They are now in the hands of almost every accom- 
plished lawyer and jurist in our country, and all praise, which 
we may bestow on them, will be superfluous. Works of men 
of great eminence in the law are, and always have been very 
rare. And we trust the better part of the profession can duly 
appreciate them. The learned professor has for so many years 
been known to the public, at home and abroad, as a jurist and 
scholar of the very highest order, that nothing which comes from 
his hands can, or ought, to fail to meet with a most cordial 
reception. We are sure, that all which we may say of the 
general character and merits of any of the productions of this 
distinguished man, will have been already anticipated by the 
profession. 

When we say, that his works are wholly unlike and incom- 
parably superior to the common run of modern law books, we 
allow to them, but a very small part of the merit to which they 
are entitled. The ordinary law publications of the present day, 
seem to be compiled, rather for the booksellers, than for the 
profession. They are generally nothing more, than mere 
collections of cases, or of marginal notes of cases, or scraps and 
extracts from other books, which under an hundred different 
forms and disguises with some imposing title, have from time to 
time, before been palmed upon the public as new and valuable 
works. Books of this sort have issued and are daily issuing 
from the press, in such countless and overwhelming numbers as 
to have become a grievous nuisance. We have often among 
many other vain things wished that, for the public benefit, the 
nature of the case would admit of some remedial process, 
whereby this nuisance might be abated and its continuance 
might be restrained or stayed forever by a perpetual injunction, 
or that there were some modern Omar, possessed of the exter- 
minating spirit of the ancient Khali/, to whose special charge, 
we might recommend these catch-penny publications. 
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To say that the works of the learned professor, both in regard 
to matter and manner, far excel the very best English treatises, 
is, in our estimation, but moderate praise. For we are con- 
strained to confess, that among those of the highest authority 
and greatest merit, scarcely any can be found, whose chief 
value and excellence does not consist merely in an accurate 
statement of the cases and points decided in the various courts 
of law and equity, upon the subjects of which they treat. If 
any new or unsettled questions are discussed, they are com- 
monly only such as necessarily arise or are suggested in tracing 
out analogies, resemblances, and differences between these decid- 
ed cases. ‘The authority of these cases is seldom questioned and 
more seldom tested by general reasoning, or reference to estab- 
lished elementary principles. Decisions are not often followed 
out to their collateral consequences. Where the courts have 
been silent, these writers preserve the most profound silence. 
They venture upon no untrodden ground, no new field of inquiry. 
If the subject bas been but partially explored, they leave it where 
they find it. If the matter be involved in ever so much doubt 
or obscurity, if the lights furnished by the scanty decisions of 
their domestic tribunals be ever so few or faint, they never think 
of going beyond the narrow limits of their own forum, and 
invoking the aid even of the greatest masters of the civil or 
foreign law to clear up or solve a doubt, establish a principle, 
or supply a manifest deficiency. Hence the barrenness of 
many branches of the common law. Hence the paucity of 
principles and rules adapted to the every-day business and af- 
fairs of an active, enterprizing, and enlightened age. Hence 
the obscurity, doubt, and perplexity, in which these principles 
and rules are involved. Hence too, the manifest and lamenta- 
ble want of system, symmetry, uniformity, and consistency, 
which has always characterized the English jurisprudence. 

The treatises of the learned professor are upon a new and 
much improved plan. ‘They are full of new and interesting 
matter. ‘They contain not only all, which is to be found in the 
treatises upon common law and equity, and in the decisions of 
the courts in England and America upon the subjects under 
consideration, but all which is valuable in the civil law and in 
the ancient and modern jurisprudence of those countries, where 
the civil law has always prevailed. ‘The learned author has a 
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most extensive and familiar acquaintance with the writings of 
foreign jurists and civilians, and has shown us what advantage 
may be derived from consulting them. He has examined and 
canvassed their various doctrines and opinions and compared 
them with each other, and with the rules and principles of the 
common law, with great learning and ability. There is a most 
thorough sifting of every part of each subject, and a most pro- 
found investigation of every question of practical importance. 
Nothing is avoided, or slurred for want of a judicial decision 
upon the matter. Nice and difficult questions of domestic, 
foreign and international law, which are yet open, and conflict- 
ing opinions and decisions of our own and foreign jurists and 
tribunals are handled with as much apparent ease and freedom 
as the simplest points in elementary law. The most dry and 
repulsive parts of the common law assume a new and inviting 
aspect, when dressed in the classic language of the learned 
author and rendered plain and familiar by the apt illustrations, 
which his great, profound, and various learning has enabled him 
to give them. When we consider the solidity and variety of 
the matter and the deep and various learning contained in these 
works and the unexampled rapidity with which they have fol- 
lowed each other from the press, and at the same time consider 
how much of the time of the learned author must necessarily 
have been taken up not only in the discharge of his arduous 
and responsible duties on the circuit and on the bench of the 
Supreme Court of the United States, where his great ability and 
learning, in cases of the highest moment, shine forth at all times 
eminently conspicuous, but also, in the discharge of the im- 
portant duties of the professorial chair, in the lecture room at 
Cambridge, we cannot but admire those vast resources and that 
uncommon readiness and ability in the use of them, which alone 
could enable any one individual to accomplish so much in so 
short a time. 

The real value of treatises upon law depends not merely 
upon the erudition, but in a great degree also upon the practical 
experience and judgment of those by whom they are written. 
Such writers as Lord Chief Justice Coke, and Lord Chief Ba- 
rons Gilbert and Comyns, in former days, and Mr. Chancellor 
Kent, and Mr. Justice Story in our own times, possessing ex- 
alted talents improved and ripened by the most extensive culti- 
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vation and experience, carry with them a weight of authority, 
which is universally and justly acknowledged and respected. 
Most treatises are only useful as indexes to the reports and 
authorities. No experienced lawyer ventures to rely on the 
soundness of their doctrines or the accuracy of their statements. 
But we may consult the works of such men as these as the 
oracles of jurisprudence. We rise from the perusal of them 
with the satisfaction, that we have learnt all which will repay the 
labor of research. We lament that such able interpreters of 
the law are not more numerous. Unfortunately in England, 
whence much of our jurisprudence is derived, of those who 
have been the most able to expound its mysteries, and let 
in gladsome light upon its darkest recesses, few have been 
willing to undertake the task. Who can doubt, but that such 
men as Lords Hardwicke, Mansfield, Ellenborough, Eldon, 
Stowell, and many others, might have written excellent treatises 
upon private and public law. And yet, we have nothing left — 
of the accumulated learning and juridical experience of these 
great luminaries of English jurisprudence, but the hasty, im- 
perfect sketches of those of their decisions, which happen to 
have been noted by the reporters. ‘The rest served the pur- 
poses of the occasion and is now irrecoverably lost. 

The works of the learned professor are the production of a 
mature, profound and discriminating judgment improved by long 
experience in the practice and interpretation of the law. He 
was, it is well known, an eminent lawyer of extensive practice 
at the bar, and has now the advantage of a juridical experience 
of more than twenty-two years on the bench of the highest 
tribunal in the country. 

The work before us gives us fresh occasion to congratulate 
the public upon the inestimable advantages, which are flowing 
from the law institution over which he presides. To his ap- 
pointment to the professorial chair in that institution, we are 
probably indebted, for these most excellent works; and if his 
life and health shall be continued, and we most earnestly hope 
that they may be for many years yet to come, we have reason to 
entertain the highest expectations of his future productions on 
other branches of jurisprudence. We have, moreover, reason 
to hope, that through his means the study of the civil and 
foreign law will become more common, and the principles con- 
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tained therein be made more familiar to us ; and that our juris- 
prudence may be enriched by the enlightened rules, which may 
be gathered by a practised hand from the works of foreign ju- 
rists. His high reputation and that of his learned coadjutor, Mr. 
Greenleaf, have already given to this seminary of law a rank, 
to which no other institution of the kind in this country has ever 
yet attained. It is already the resort of students of the law 
from all parts of our country. Its extensive library, rich in 
works of ancient and modern Jaw and jurisprudence, its salubri- 
ous situation, and the cheapness of education, add to the other 
uncommon advantages which students here may enjoy. We 
hope that the salutary influence which this seminary must ne- 
cessarily have upon our American jurisprudence will continue 
to recommend it to patronage. Could our wishes be com- 
pletely realized, Cambridge, like ancient far-famed Berytus, 
would become the great nursery of statesmen, legislators, and 
judges, and deserve, by way of eminence, the title of ‘ civitas 
fegum.’ From the labors of the learned professors, in this sem- 
inary, we entertain the most sanguine expectations. We entirely 
approve of their plan, course, and method of instruction of stu- 
dents atlaw. And in this regard we would address to them, with 
a slight variation, the language of the Emperor Justinian to the 
learned professors of law in the schools of his time. Pergite, 
igitur, legum doctrinam eis, Dei gubernatione, tradere, et viam 
aperire quam vos invenistis, quatenus fiant optimi justicie et repub- 
lice ministri et vos maximum decus in omne seculum sequatur. 

We rarely meet with a volume upon law or jurisprudence 
which embraces matters of so great general and practical inter- 
est, importance and utility, as the work referred to at the head 
of this article. And it is the more valuable because there 
exists no other treatise upon the same subject in the English 
language. 


‘In the present times, without some general rules of right 
and obligation, recognized by civilized nations to govern their 
intercourse with each other, the most serious mischiefs and 
most injurious conflicts would arise. Commerce is now so abso- 
jutely universal among all countries; the inhabitants of all have 
such a free intercourse with each other; contracts, marriages, 
nuptial settlements, wills, and successions, are so common 
among persons, whose domicils are in different countries, hay- 
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ing different and even opposite laws on the same subjects; that 
without some common principles adopted by all nations in this 
regard there would be an utter confusion of all rights and rem- 
edies; and intolerable grievances would grow up to weaken all 
the domestic relations, as well as to destroy the sanctity of con- 
tracts and the security of property. 

‘ A few simple cases will sufficiently illustrate the importance 
of some international principles in matters of mere private right 
and duty. Suppose a contract, valid by the laws of the country, 
where it is made, is sought to be enforced in another country, 
where such a contract is positively prohibited by its laws; or, 
vice versd, suppose a contract, invalid by the laws of the coun- 
try, where it is made, but valid by that of the country, where it 
is sought to be enforced; it is plain, that unless some uniform 
rules are adopted to govern such cases, (which are not uncom- 
mon,) the grossest inequalities will arise in the administration 
of justice between the subjects of the different countries in re- 
gard to such contracts. Again; by the laws of some countries 
marriage cannot be contracted until the parties arrive at twenty- 
one years of age; in other countries not until they arrive at the 
age of twenty-five years. Suppose a marriage to be contracted 
between two persons in the same country, both of whom are 
over twenty-one years, but less than twenty-five, and one of 
them is a subject of the latter country. Is such a marriage 
valid, or not ? If valid in the country where it is celebrated, is 
it valid also in the other country ? Or the question may be 
propounded in a still more general form. Is a marriage, valid 
between parties in the place, where it is solemnized, equally 
valid in all other countries ? Or is it obligatory only as a local 
regulation, and to be treated every where else as a mere nullity? 

‘ Questions of this sort must be of frequent eccurrence, not 
only in different countries wholly independent of each other ; 
but also in provinces of the same empire, governed by different 
laws, as was the case in France before the revolution ; and 
also in countries acknowledging a common sovereign, but 
yet organized as distinct communities, as is still the case in 
regard to the communities composing the British Empire, the 
Germanic Confederacy, the States of Holland, and the Domains 
of Austria, and Russia. Innumerable suits must be litigated in 
the judicial forums of these countries and provinces, in which 
the decision must depend upon the point, whether the nature of 
a contract should be determined by the law of the place, where 


it is litigated ; or by the law of the domicil of one or both of 
32* 
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the parties ; or by the law of the place, where the contract was 
made ; whether the capacity to make a testament should be 
regulated by the law of the testator’s domicil, or that of the 
location of his property ; whether the form of his testament 
should be prescribed by the law of his domicil, or of that of the 
location of his property, or of that of the place, where the tes- 
tament is made ; and in like manner, whether the law of the 
domicil, or what other law should govern in cases of succession 
of intestate estates. 

‘It is plain that the laws of one country can have no intrinsic 
force, proprio vigore, except within the territorial limits and 
jurisdiction of that country. They can bind only its own sub- 
jects, and others, who are within its jurisdictional limits ; and 
the latter only while they remain there. No other nation or its 


bjects, are bound to yield the slightest obedience to those 


su 


laws. Whatever extra-territorial force they are to have, is the 


result, not of any original power to extend them abroad, but of 


that respect, which, from motives of public policy other nations 
are disposed to yield to them, giving them effect, as the phrase 
is, sub mutue vicissitudinis obtentu, with a wise and liberal regard 
to common convenience and mutual necessities. Boullenois 
maxims. ‘‘ Of strict right,’ says he, ‘‘ all the laws made by 


a sovereign have no force or authority except within the 


has Jaid down the same exposition as a part of his fundamental 


limits of his domains. But the necessity of the public and gen- 
eral welfare has introduced some exceptions in regard to civil 


commerce.” De droit étroit, toutes les lois, que fail un si 


‘eram, 
n’ont force ef autoriié que dans TU élendue de sa domination : mais 
la necessilé du bien public et général des nations a admis quelques 
€Lrceép i nS dans ce. gui regard: li cominrerce cwil, 


rr 


Chis is the natural principle flowing from the equality and 


independence of nations. It is an essential attribute of every 
sovereignty, that it has no admitted superior, and that it gives 
the supreme law within its own domains on all subjects apper- 
taining to its sovereignty. What it yields, it is its own choice 
to yield ; and it cannot be commanded by another to yield it as 
matter of right. And accordingly it is laid down by all pub- 
licists and jurists, as an incontestable rule of public law, that 
one may with impunity disregard the law pronounced by a 
magistrate beyond his territory. Extra territorium jus dicenti 
umpune non paretur, is the doctrine of the Digest; and it is 
équally as true in relation to nations, as the Roman law held it 
to be in relation to magistrates. Vattel has deduced a similar 
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conclusion from the general independence and equality of na- 
tions, very properly holding, that relative strength or weakness 
cannot produce any difference in regard to public rights and 
duties, and that whatever is lawful for one nation is equally 
lawful for another ; and whatever is unjustifiable in one is 
equally so in another. And he affirms in the most positive 
manner (what indeed cannot well be denied) that sovereignty, 
united with domain, establishes the exclusive jurisdiction of a 
nation within its territories, as to controversies, crimes, and 
rights arising therein. 

‘The jurisprudence, then, arising from the conflict of the 
laws of different nations, in their actual application to modern 
commerce and intercourse, is a most interesting and important 
branch of public law. To no part of the world is it of more 
importance than to the United States, since the union of a na- 
tional government with that of twenty-four distinct, and in some 
respects independent states, necessarily creates very compli- 
cated relations and rights between the citizens of those states, 
which call for the constant administration of extra-municipal 
principles. ‘This branch of public law may be fitly denominated 
private international law, since it is-chiefly seen and felt in its 
application to the common business of private persons, and 
rarely rises to the dignity of national negotiations, or national 
controversies,” 


It is remarkably strange that in this enterprising and enlight- 
ened age and in an enlightened country like England, where 
almost every science but that of the law, has attained a higher 
degree of perfection than in most other countries ; in a country 
holding such constant intercourse and having such extensive 
commercial transactions with every civilized nation on the 
globe; in a country whose foreign colonial possessions are so 
numerous and immense ; and whose supreme dominion extends 
over so many different people in different countries, which have 
been subjected by the power of her arms, but still from the 
necessity of the case are governed principally by different local 
laws and usages, that no attempt should have been made by 
any of her jurists to collect and systematize rules upon this 


great and important branch of international jurisprudence. 
‘ The subject has never been systematically treated by writers 


on the common law of England ; and, indeed, seems to be of 
very modern growth in that kingdom ; and can hardly, as yet, 
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be deemed to be there cultivated, as a science, built up and 
defined with entire accuracy and precision of principles. More 
has been done to give it form and symmetry within the last fifty 
years, than in all preceding time. But much yet remains to be 
done to make it, what it ought to be, in a country of such vast 
extent in its commerce, and such universal reach in its inter- 
course and polity. 

‘The civilians of continental Europe, have examined the 
whole subject in all its bearings with a much more comprehen- 
sive philosophy, if not with a more enlightened spirit. Their 
works, however, abound with theoretical distinctions, which 
serve little other purpose than to provoke idle discussions, and 
with metaphysical subtleties, which perplex, if they do not con- 
found, the inquirer. As precedent has no absolute authority 
in their juridical discussions, it is unavoidable, that many differ- 
ences of opinion should exist among them, even in relation to 
leading principles. But the strong sense and critical learning 
of the best minds among them, have generally maintained those 
doctrines, which at the present day are deemed most persuasive 
and satisfactory, as well for the solid grounds, on which they 
rest, as for the universal approbation, with which they are en- 
tertained by courts of justice.’ 


France, Germany, and the Netherlands, have produced a 
host of jurists and doctors who have written more or Jess upon 
the conflict of laws. Most of them, however, have only inci- 
dentally discussed, or advanced opinions upon particular ques- 
tions or laid down some general rules unsupported by cases, or 
touched upon particular branches of the subject, in works 
relating chiefly to other matters. The number of those who 
have devoted an entire work to the subject, or who have taken 
a general, comprehensive, or extensive view of it, is very small. 
And as Boullenois observes, ‘ Les auteurs qui ont ecrit succes- 
sivement sur cette matiere n’ont point été contents les uns des 
autres ; presque toutes trouvent ue ceux qui les ont précedés 
s’etoient fort mal acquittés de ce q’ils avoient enterpris.’ D’Ar- 
gentre Rodemburg, Voet, Hertius, and Froland, particularly 
complain of the want of a good and complete treatise upon this 
subject. Voet, in his work entitled De Statutis eorumque con- 
cursu, says, ‘ Neque enim hic quicquam e trivio desumptum 
est aut a vulgari ratione disputandi ; verum id ipsum, quod ex 
abditis juris regulis que in rebus agendis obtinent, petitum est 
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penetralibus et licet bene multi sparsim nonnulla hue facientia 
suis scriptis inserueriut, que equidem vidi, et legi, nec con- 
tempsi; nulli tamen quod sciam universam illam de jure statu- 
tario materiam (minime illam ipsam partem, de qua maxime 
laborandum erat) aut pertractarunt, aut ordine sunt complexi ; 
multo minus regulas exhibuerunt, quibus veluti thesibus pre- 
missis multis hypothesibus, jure consuetudinario, atque statu- 
tario firmatis, sua constaret ratio.” And Froland in his work, 
entitled “* Memoires concernans la nature et Ja qualité Des 
Statuts,” referring to Bartolus, Baldus, Paul De Castre, and a 
great many other jurists and commentators, by name, says, ‘ il me 
semble qu’ ils n’ont pas bien éclairci la matiere et qu’ a force 
d’authorites entasseés les uns sur les autres, de discours, de 
sublititez et de dissertations assez inutiles ils ont rendu fort 
obscure ; que ce qu’ils ont écrit ne contient tout au plus que 
de principes generaux, qu’ils ont décidé peu de questions et 
qu’outre ce leurs sentimens ne sont pas en tout conformes a nos 
meeurs.” And after having particularly mentioned the defects of 
Dumolio, D’Argentre, Tiraqueau, Christineus, Everard, Peck, 
Burgundus, Rodémburg, Paul Voet, and Stockmans, and having 
remarked, that we may find an infinity of questions upon this 
subject in numerous writers whom he mentions, in the journals 
of the courts of justice, in the commentators upon customs, and 
in the reporters of judicial decisions, he adds, ‘mais ces ques- 
tions sont traite separement et sans aucune predilection de la 
part des auteurs et de ]a vient que dans explication de chacun 
il n’y a pas grand progrés a faire par Je peu de principes que 
trés souvent ceux qui méditent de parler d’ autres matieres 
etrangeres y aportent.’ 


i 


The learned author of the work at the head of this article, 
in his preface, has justly remarked of the writers who have pre- 
ceded him, that Rodemburg, Boullenois, Bouhier, and Froland, 
have written upon the subject with the most clearness, compre- 
hensiveness, and acuteness. Rodemburg was a judge of the 
Supreme Court, at Utrecht, and wrote a treatise ‘ De jure con- 
jugum,’ about the middle of the seventeenth century. What 
he wrote upon the conflict of laws, forms a preliminary to that 


treatise. He has comprised in a few pages many important 
principles and thrown much light upon the subject. Boullenois 
has translated it, and written a commentary upon each chapter, 
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entitled ‘ Traité de la personalité et de la réalité des loix, con- 
tumes, ou statuts par form d’observations,’ in two large quarto 
volumes, which is his principal work. It is a considerable 
objection to the work, that it wants method and its parts are 
detached. This arises from his having followed Rodemburg, 
step by step. But nevertheless, he comments upon, and often 
disputes his doctrines and those of other jurists with great free- 
dom, lays down many new rules, and goes much beyond his 
predecessors in elucidating this intricate subject. He had pre- 
viously published a small work, entitled ‘ Dissertations sur dés 
questions qui naissent de la contrarieté des loix et des con- 
tumes,’ which is, but an outline of what is contained in his 
‘ Questions sur les démissions des biens.? He was an advocate 
in the Parliament at Paris, the fore part of the last century, and 
one of a society of able advocates of that Parliament, who met 
regularly every few years, and made the conflict of Jaws a sub- 
ject of conference, and mooted many questions arising there- 
from, and whose learned decisions, depending on the plurality 
of voices, were given to the public under the name of consulta- 
tions, at the end of the second volume of the works of M. du 
Plessis. F roland was a member of the same society, and pub- 
lished his work entitled ‘ Memoires concernans la nature et la 
qualité des statutes,’ in two large quarto volumes, about three 
years before the dissertations of Boullenois, before referred to, 
but after his ‘ Questions sur les démissions des biens.’ Bouhier, 
president of the parliament of Burgundy, and one of the most 
distinguished magistrates and jurists of his time, published the 
first volume of his work, in two large volumes in folio, entitled 
‘Les contumes du Duché de Bourgoyne,’ after Froland’s work 
had appeared, and before the larger work of Boullenois was 
published, but after it was finished. He has devoted several 
chapters to the subject of the conflict of laws. Of Froland’s 
work, he says, ‘ C’est le receuil le plus complet qu’ on puisse 
désirer de tout ce quia été dit, écrit et resolu par les arréts 
sur cette matiere avec un infinite de réflections scavantes et ju- 
dicieuses qui sont le fruit de ses profondes meditations.’ But 
afterwards, he adds, ‘ses memoires, ot il a ramassé avec un 
travail prodigieux tout ce qui se peut dire pour et contre chaque 
question, sont un excellent magazin de raisons de doubter, mais 
qui ne sont toujours suives de celles de decider, soit qu’il ait 
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eu de la peine 4 prendre son parti, soit que son dge et ses oc- 
cupations ne lui aint pas permis de mettre la dernire main a 
cet ouvrage.’ The remarks of Froland, upon the works of the 
jurists who wrote upon the subject before him, are acknowledg- 
ed to be sound and judicious. Boullenois, says of Bouhier, 
that ‘il a ramené autant qu’il a pu ses décisions a un méme loi 
et cette loi est celle du domicile. Il a cru par ce tempérament 
couper la racine au proces et au divisions. A ces traits jé re- 
connais et le citoyen et le magistrat, mais je répondrai a cela 
comme le jurisconsulte Javolenus, ce que vous proposez ne man- 
que pas de raisons, i] est sage mais il n’est pas de nos mceurs.’ 

Our author has prefixed to his work an account of the dif- 
ferent writers referred to in the text. The reader may, also, 
find some account of some of these, and other writers upon the 
same subject in the Bibliotheca realis juridica of Lipenius, and 
its supplements, under the word statuta, in the Bibliotheca juris 
selecta of Struvius, under the same word, in the catalogue pre- 
fixed by Pardessus to his works, vol. 1. pages 170 to 1723 in 
Froland, vol. 1. part 1. chap. 2. p. 15, in Dupin’s edition of 
Camus’ Letters, vol. 2. Tit. 2. s. 5. Art. 1561 to 1566; and 
in Bouhier, vol. 1. chap. 23, p. 450. 

The works of these jurists appear hardly to be known to the 
English barristers, and common law writers. Mr. Henry, an 
English barrister, and late President of Demarara and Essequibo, 
has prefixed to his report of the case of Odwin v. Forbes, a few 
general rules and remarks touching personal and real statutes 
taken from foreign jurists, and chiefly from Boullenois to whom 
he has given no credit for the materials already amply prepared 
to his hands, which he has transcribed from that valuable work. 
And Mr. Dwarris, another English barrister, in his treatise upon 
English Parliamentary Statutes, has also, stated a very few gen- 
eral principles, or rather collected a few scraps, regarding per- 
sonal and real statutes, from Mr. Chancellor Kent’s Commen- 
taries, and from the above-mentioned book, of Mr. Henry ; 
and, which is very remarkable, although the writer affects to 
cite Huber, Voet, and Hertius, as if they were familiar to him, 
yet he appears to have entirely misapprehended the meaning 
of the word statute, as uniformly used and understood by the 
civilians and foreign jurists. 


‘In their discussions upon this subject the civilians have 
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divided statutes into three classes, personal, real, and mixed. 
By statutes, they mean, not the positive legislation, which in 
England and America, is known by the same name, viz. the 
acts of parliaments and of other legislative bodies, as contradis- 
tinguished from the common law ; but the whole municipal law 
of the particular state, from whatever source arising. Some- 
times the word is used by them in contradistinction to the im- 
perial Roman law, which they are accustomed to style, by way 
of eminence, the ComMoN Law, since it constitutes the general 
basis of the jurisprudence of all continental Europe, modified 
and restrained by local customs and usages, and positive legis- 
lation. Voet says, Sequitur jus particulare, sive non commune, 
quod uno vocabulo usitatissimo statutum dicitur, quasi statum 
publicum tuens. Appellatur etiam jus municipale. Etiam in 
jure nostro dicta lex, seu lex municipii, gquemadmodum in gener 
signat jus commune. And, he defines it thus, Est jus particu- 
lare ab alio legislatore quam Imperatore constitutum. Dico, 
jus particulare, in quantum opponitur juri communi, non prout 
est gentium et naturale, sed prout est jus civile Romanorum, 
populo Romano commume, et omnibus, qui illo populo pare- 
bant. Additur, ab alio legislatore, cum qui statuta condit, recte 
et suo modo legislator appelletur, ut ipsa statuta leges dicuntur 
municipiorum. Et quidem, ab alio, quia regulariter statuta 
non condit Imperator ; excipe, nist municipibus jura det, 
statuta prescribat, secundum que ipst sua, regant municipia. 
Denique adjicitur, quam imperatore, quod licet Imperator 
solummodo dicatur legislator, id tamen non alio sensu obtineat, 
quam quod suis legibus non hunc aut illum populum, verum 
omnes constringat, quos sue clementia regit imperium. Mer- 
lin, says, “that this term, statute, is generally applied to all 
sorts of laws and regulations. Every provision of law is a sta- 
tute, which permits, ordains, or prohibits any thing.” Ce terme, 
(statut,) s’applique en général a toutes sortes de lois et de réglé- 
mens. Chaque disposition d’une lot est un statut, qui permet, 
ordonne, ou défend quelque chose. 

‘The civilians have variously defined the different classes 
of statutes or laws. The definitions of Merlin are sufficiently 
clear and explicit for all the purposes of the present work, and 
will, therefore, be here cited. The distinctions between the 

different classes are very important to be observed in consulting 
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the foreign jurists, since they have been adopted from a very 
early period, and pervade all their discussions. Personal sta- 
tutes are held by them to be of general obligation and force 
every where ; and real statutes to have no extra-territorial force 
or obligation. ‘“ Personal statutes,” says Merlin, “ are those, 
which have principally for their object the person, and treat 
only of property (biens) incidentally (accessoirement ;) such 
are those, which regard birth, legitimacy, freedom, the right of 
instituting suits, majority as to age, incapacity to contract, to 
make a will, to plead in proper person, &c. Real statutes are 
those, which have principally for their object property (biens, ) 
and which do not speak of persons, except in relation to prop- 
erty ; such are those, which concern the disposition, which one 
may make of his property, either alive or by testament. Mixed 
statutes, are those, which concern at once persons and property. 
But, Merlin adds, “that in this sense almost all statutes are 
mixed, there being scarcely any law relative to persons, which 
does not at the same time relate to things.” He, therefore, 
deems the last classification unnecessary, and holds, that every 
statute ought to receive its denomination according to its prin- 
cipal object. As that is real, or personal, so ought the quality 
of the statute to be determined. But this distribution into three 
classes is usually adopted, precisely as it is stated by Rodem- 
burg ;—-ut enim statutum simpliciter disponit de personis ; 
aut solummodo de rebus ; aut conjunctim de utrisque.’ 


In the application of this classification to particular cases, 
there has been no inconsiderable diversity of opinion among 
the civilians. ‘The learned author, very properly, we think, 
declines to engage in a controversy, where so much over curi- 
ous learning, and scholastic subtlety, has been displayed to 
very little purpose. He confines his attention to the more im- 
portant topics, and uses the works of the civilians to illustrate, 
confirm, and expand, the doctrines of the common law, so far 
at least, as the latter have assumed a settled form. Before 
entering upon the examination of the various heads embraced 
in his treatise, he adverts to, and explains some of the general 
maxims or axioms, which constitute the basis of all reasoning 
upon the subject, and the general principles, corollaries and 
consequences resulting from each of them. The first and most 


general maxim is that every nation possesses an exclusive sove- 
VOL. XI.—NO. XXII. 33 
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reignty and jurisdiction within its own territory. Another 
principal maxim is, that no state or nation can by its laws di- 
rectly effect or bind property out of its own territory or persons 
not resident therein, whether they are natural born subjects or 
others. From these two maxims there flows a third, and that 
is, that whatever force and obligation the laws of one country 
have in another depends solely upon the laws and municipal 
regulations of the latter, that is to say, upon its own proper 
jurisprudence and polity, and upon its own express or tacit 
consent. The real difficulty, as our author remarks, is to as- 
certain what principles in point of public convenience ought to 
regulate the conduct of nations on this subject in regard to each 
other, and in what manner they can be best applied to the infi- 
nite variety of cases arising from the complicated concerns of 
human society in modern times. After remarking, that the 
jurists of continental Europe have, with uncommon skill and 
acuteness, endeavored to collect principles which ought to 
regulate this subject among all nations, and quoting and com- 
menting upon the rules laid down by Boullenois, Huberus, 
Hertius, and others, he proceeds to say, that 


‘The true foundation, on which the administration of inter- 
national Jaw must rest, is, that the rules which are to govern, 
are those, which arise from mutual interest and utility, from a 
sense of the inconveniences, which would result froin a contrary 
doctrine, and from a sort of moral necessity to do justice, in or- 
der that justice may be done to us in return. ‘This is the ground 
upon which Rodembourg puts it. Quid, igitur, (says he) rea 
in causa est, quod personalia statuta territorium egrediantur ? 
Unicum hoe ipsa rei natura ac necessitas invexit, ut cum de 
statu et conditione hominum queritur, uni solummodo judici, 
et quidem domicilii, universum in illd jus sit attributum ; cum 
enim ab uno certoque loco statum hominis legem accipere ne- 
cesse est, quod absurdum, earumque rerum naturaliter inter se 
pugna foret, ut in quot loca quis iter faciens, aut navigans, 
delatus fuerit, totidem ille statum mutaret aut conditionem ; 
ut uno codemque tempore hic sui juris, tlic alient futurus sit ; 
uxor simul in potestate viri, et extra eandem sit ; alio loco 
habeatur quis prodigus, alio frugi. President Bouhier, ex- 
pounds the ground with still more distinctness. Mats avant 
toutes choses, tl faut se souvenir, qu’encore que le régle étroite 
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soit pour la restriction des coutumes dans leurs limites,  exten- 
sion ena néanmoins été admise en faveur de Putilité publique, 
et souvent méme par une espéce de nécessité, &c. Ainsi, quand 
les peuples voisins ont souffert cette extension, ce n’est, point 
qwils se soient vus soumis a un statut étranger ; c’est seulement, 
parce qwils y ont trouvé leur interét particulier. On peut 
done dire, que cette extension est sur une espéce de drowt des 
gens, et de bienséance, en virtu duquel les différens peuples 
sont tacitement demeurés d’accord, de souffrir cette extension 
de coutume a coutume, toutes les fois que Pequité et Cutilite 
commune le demanderoient ; a moins que celle, ou Textension 
seroit demandée, ne contint en ce cas une disposition prohi- 
bitive. 

‘ But of the nature, and extent, and utility of this recognition 
of foreign laws, respecting the state and condition of persons, 
every nation must judge for itself, and certainly is not bound to 
recognise them, when they would be prejudicial to its own in- 
terests. The very terms, in which the doctrine is commonly 
enunciated, carry along with them this necessary qualification 
and limitation of it. Mutual utility presupposes, that the interest 
of all nations is consulted, and not that of one only. Now, this 
demonstrates, that the doctrine owes its origin and authority to 
the voluntary adoption and consent of nations. It is, therefore, 
in the strictest sense a matter of the comity of nations, and not 
of absolute paramount obligation, superseding all discretion on 
the subject. 

‘Vattel has with great propriety said, “that it belongs 
exclusively to each nation to form its own judgment of what its 
conscience prescribes to it; of what it can or cannot do; of 
what is proper, or improper for it to do. And of course it rests 
solely with it to examine and determine, whether it can perform 
any office for another nation, without neglecting the duty, which 
it owes to itself.” Lord Stowell has pointed out the same 
principle in his usual felicitous manner. Speaking with refer- 
ence to the validity of a Scotch marriage, in controversy before 
him, he remarked ; “ Being entertained in an English court it 
{the cause) must be adjudicated according to the principles of 
English law, applicable to such a case. But the only principle, 
applicable to such a case, by the law of England is, that the 
validity of the marriage rights must be tried by reference to the 
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law of the country, where, if they exist at all, they had their 
origin. Having furnished this principle, the law of England 
withdraws altogether, and leaves the legal question to the ex- 
clusive judgment of the law of Scotland.” 

‘ There is, then, not only no impropriety in the use of the 
phrase “ comity of nations,” but it is the most appropriate phrase 
to express the true foundation and extent of the obligation of 
the laws of one nation within the territories of another. It is 
derived altogether from the voluntary consent of the latter ; 
and is inadmissible, when it is contrary to its known policy, or 
prejudicial to its interests. In the silence of any positive rule, 
affirming, or denying, or restraining the operation of foreign 
laws, courts of justice presume the tacit adoption of them by 
their own government, unless they are repugnant to its policy, 
or prejudicial to its interests. It is not the comity of the courts, 
but the comity of the nation, which is administered, and ascer- 
tained in the same way, and guided by the same reasoning, by 
which all other principles of the municipal law are ascertained 
and guided. The doctrine of Huberus would seem, therefore, 
to stand upon just principles ; and though, from its generality, 
it leavag behind many grave questions as to its application, it 
has much to commend it, in point of truth, as well as of sim- 
plicity. It has accordingly been sanctioned both in England 
and America by a judicial approbation, as direct and universal, 
as can fairly be desired for the purpose of giving sanction to it, 
as authority, or as reasoning.’ 


The learned author before entering upon the principal topics, 
inquires into the meaning of the term ‘domicil,’ to which he 
makes frequent reference in the course of the work, and gives 
us the definitions of the civilians and French, English, and 
American jurists and judges. Without pretending to speculate 
upon all the various cases, which might be started upon the 
subject, he collects together some of the more important rules, 
which have been generally adopted as guides in cases of most 
familiar occurrence, which he states as follows : 


‘First, the place of birth of a person is considered as his 
domicil, if it is at the time of his birth the domicil of his parents. 
Patris originem unusquisque sequitur. 'This is usually denom- 
inated the domicil of nativity, domicilium originis. But if the 
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parents are then on a visit, or on a journey (in «tinere,) the 
home of the parents (at least, if it is in the same country) will 
be deemed the domicil of nativity. If he is an illegitimate 
child, he follows the domicil of his mother. Ejus, qui justum 
patrem non habet, prima origo a matre. Secondly, the domicil 
of birth of minors continues, until they have obtained a new 
domicil. Thirdly, minors are generally deemed incapable, 
proprio marte, of changing their domicil during their minority ; 
and therefore, retain the domicil. of their parents; and if the 
parents change their domicil, that of the infant children follows 
it; and if the father dies, his last domicil is that of the infant 
children. Placet etiam filium-familias domicilium habere posse, 
non utique whi, ubi pater habuit, sed ubicunque ipse constituit. 
Fourthly, a married woman follows the domicil of her husband. 
This results from the general principle, that a person, who is 
under the power and authority of another, possesses no right 
to choose a domicil. Mulierem, quamdiu nupta est, incolam 
ejusdem civitatis videri, cujus maritus gus est.  Fifthly, a 
widow retains the domicil of her decased husband, until she 
obtains another. Vidua mulier amissi maritt domicilium 
retinet. Sixthly, prima facie, the place, where a person 
lives, is taken to be his domicil, until other facts establish the 
contrary. Seventhly, every person of full age, having a right 
to change his domicil, it follows, that if he removes to another 
place, with an intention to make it his permanent residence 
(animo manendi, ) it becomes instantaneously his place of domi- 
cil. Eighthly, if a person has actually removed to another 
place, with an intention of remaining there for an indefinite 
time, and as a place of present domicil, it becomes his place of 
domicil, notwithstanding he may entertain a floating intention to 
return at some future period. Ninthly, the place where a 
married man’s family resides, is generally to be deemed his 
domicil. But it may be controlled by circumstances ; for if it 
is a place of temporary establishment for his family, or for tran- 
sient objects, it will be otherwise. Tenthly, if a married man 
has his family fixed in one place, and he does his business in 
another, the former is considered the place of his domicil. 

‘ Eleventhly, if a married man has two places of residence 
at different times of the year, that will be esteemed his domicil, 


which he himself selects, or describes, or deems to be his home 
33* 
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or which appears to be the centre of his affairs, or where he 
votes, or exercises the rights and duties of a citizen. Twelfthly, 
if a man is unmarried, that is generally deemed the place of 
his domicil, where he transacts his business, exercises his pro- 
fession, or assumes municipal duties or privileges. But this 
rule is of course subject to some qualifications in its application. 
Thirteenthly, residence in a place, to produce a change of 
domicil must be voluntary. If, therefore, it be by constraint or 
involuntarily, as by banishment, arrest, or imprisonment, the 
antecedent domicil of the party remains. Fourteenthly, mere 
intention to acquire a new domicil, without the fact of removal, 
avails nothing ; neither does the fact of removal without the 
intention.. Fifteenthly, presumptions from circumstances will 
not prevail against positive facts, which fix, or determine the 
domicil. Sixteenthly, a domicil once acquired remains until a 
new one is acquired. It is sometimes laid down, that a person 
may be without any domicil ; as, if he quits a place with an in- 
tent to fix in another place, it is said, that while he is in tran- 
situ, he has no domicil. Julian, in the Roman law, has so 
affirmed. Si quis domicilio relicto naviget, vel iter faciat, 
querens quo se conferat, atque ubi constituat ; hunc puto sine 
domicilio esse. But the more correct principle would seem to 
be, that the original domicil is not gone, until a new one has 
been actually acquired, facto et animo. Seventeenthly, if a 
man has acquired a new domicil, different from that of his birth, 
and he removes from it with an intention to resume his native 
domicil, the latter is re-acquired, even while he is on his way, 
in itinere, for it reverts from the moment the other is given up. 

‘The foregoing rules principally relate to changes of domicil 
from one place to another within the same country, although 
many of them are applicable to residence in different countries. 
In respect to the latter, there are certain principles, which have 
been generally recognised by tribunals, administering public 
law, as of unquestionable authority. First— Persons, who are 
born in a country, are generally deemed citizens and subjects 
of that country. A reasonable qualification of this rule would 
seem to be, that it should not apply to the children of parents. 
who were in itinere in the country, or abiding there for tem- 
porary purposes, as for health, or occasional business. It would 
be difficult, however, to assert, that in the present state of public 
law such a qualification is universally established. Secondly— 
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Foreigners, who reside in a country for permanent or indefinite 
purposes, animo manendi, are treated universally as inhabitants 
of that country. Thirdly —A national character, acquired in 
a foreign country by residence, changes when the party has 
left the country animo non revertendi; and if he be in itinere 
to his native country with that intent, his native domicil revives. 
The moment a foreign domicil is abandoned, the native domicil 
is re-acquired. But a mere return to the native country, with- 
out an intent to abandon the foreign domicil, does not work any 
change of domicil. Fourthly — Ambassadors and other foreign 
ministers retain their domicil in the country, which they repre- 
sent, and to which they belong. But a different rule generally 
applies to consuls, and other commercial agents, who are pre- 
sumed to remain in a country for purposes of trade, and there- 
fore, acquire a domicil, where they reside. Fifihly — Children 
born upon the sea are deemed to belong, and have their domi- 
cil in the country, to which their parents belong. 

‘From these considerations and rules the general conclusion 
may be deduced, that domicil is of three sorts; domicil by 
birth, domicil by choice, and domicil by operation of law. The 
first is the common case of the place of birth, domicilium 
originis ; the second is that, which is voluntarily acquired by a 


party, proprio marte. ‘The last is consequential, as that of the 
wife arising from marriage.’ 


Having disposed of these preliminary considerations, the 
learned author, proceeds to examine the operation and effect of 
foreign laws ; first, in relation to persons, their capacity, state, 
and condition; secondly, in relation to contracts; thirdly, in 
relation to property personal, mixed, and real; fourthly, in re- 
lation to wills, successions, and distributions ; fifthly, in relation 
to persons in autre droit, such as guardians, executors, and 
administrators; sixthly, in relation to remedies, and judicial 
sentences; seventhly, in relation to penal laws, and offences ; 
and eighthly, in relation to evidence and proofs. 

In respect to the effect of laws regulating the capacity, state, 
and condition of persons, foreign jurists do not entirely agree. 
Our author gives us their different opinions, and then places 
before us some of the doctrines which appear to be best estab- 
lished, or at least, which have the sanction of such authority as 


gives them superior weight and recommendation in the conti- 
nental jurisprudence. 
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‘In the first place, the acts of a person, done in the place 
of his domicil, are to be judged of by the laws of that place, 
and will not be permitted to have any other legal effect else- 
where, than they have in that place. ‘There are exceptions 
to this rule ; but they result from some direct or implied pro- 
visions of law in the customary or positive code of the country, 
in which the act comes in judgment, applying to the very 
case ; for it is competent for a country, if it pleases, to pre- 
scribe its own rule for all cases, arising out of transactions in 
foreign countries, whenever any rights under them are brought 
into controvery in its own tribunals. If, therefore, a person 
has a capacity to do an act, or has an incapacity to do an act, 
by the law of the place of his domicil, the act, when done 
there, will be governed by the same law, wherever its validity 
may come into contestation. ‘Thus, an act done by a minor, 
without the consent of his guardian, if vaiid by the law of the 
place of his domicil, where it is done, will be recognised as 
valid in every other place. If invalid there, it will be held 
invalid in every other place. So, if a married woman, disabled 
by the law of the place of her domicil from entering into a 
contract, or transferring property, without the consent of her 
husband, makes a contract, or transfers property there, it will 
be held invalid, and a nullity every where. ‘This seems to be 
a principle generally recognised in the absence of all positive 
or implied municipal regulations to the contrary ; according to 
the maxim, quando lex in personam dirigitur, respiciendum 
est ad leges illius civitatis, que personam habet subjectam. 

‘In the next place, another rule, directly connected with 
the former, is, that personal capacity, or incapacity, attached 
to a party by the law of his domicil, is deemed to exist every 
where, (qualitas personam sicut umbra sequitur, ) so long as 
his domicil remains unchanged, even in relation to transactions 
in a foreign country, where they might otherwise be obligatory. 
Thus, a minor, a married woman, a prodigal, or spendthrift, a 
person non compos mentis, or other person, who is deemed in- 
capable of transacting business (sui juris, ) in the place of his 
or her domicil, will be deemed incapable every where, not 
only as to transactions in the place of his or her domicil, but 
as to transactions in every other place. 

‘In the third place, another rule is, that upon a change of 
domicil, the capacity or incapacity of the person is regulated 
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by the law of the new domicil. Pothier, lays down this rule, 
as we have seen, in emphatic terms. “'The change of domicil,” 
says he, “ delivers persons from the empire of the laws of the 
place of the domicil they have quitted, and subjects them to 
those of the new domicil they have acquired.” Le change- 
ment de domicile délivre les personnes de Vempire des lois du 
liew du domicile qu’elles quittent, et les assujettit a celles du 
liew de nouveau domicile, qu’elles acquiérent. Burgundus 
adopts the same rule: Consequenter dicamus, si mutaverit 
domicilium persona, novi domicilii conditionem inducre. So 
Rodemburg, Persone enim status et conditio cum tota regatur 
a legibus loci, cui illa sese per domicilium subdiderit, utique 
mutato domicilio, mutari et necesse est persone conditionem. 
Froland, indeed, (as we have already seen,) maintains a 
different doctrine, in which to some extent, he is followed by 
Bouhier and others. The doctrine, however, which is most 
generally approved, is that, which has been maintained by 
Pothier, though it is contradicted by the modern code of 
France. 

‘Having stated these rules, it may be proper to notice a 
distinction, which in many cases may have a material opera- 
tion. So far as respects the capacity or incapacity of the per- 
son, the law of the new domicil would probably prevail in the 
tribunals of the country of that domicil, as to all rights, con- 
tracts, and acts, done or litigated there. The same law would 
probably have a like recognition in every other country, 
except that of the original or native domicil. The principal 
difficulty, which would arise, would be, how far any rights, 
contracts, and acts, would be recognised by the latter, where 
they were dependent upon the law of the new domicil, which 
should be in conflict with its own law on the same subject. It 
is precisely under circumstances of this sort, that the third 
axiom of Huberus, may be presumed to have a material influ- 
ence, viz. that a nation is not under any obligation to recognise 
rights, contracts, or acts, which are to its own prejudice, or in 
Opposition to its own settled policy.’ 


The rules adopted in England, and America, are in some 
respects essentially different from these rules of European ju- 
risprudence. This difference between the English, American, 
and foreign jurists, is clearly exhibited and fully considered, 
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and the decisions of American and English courts are cited, 
explained, examined, and commented upon with great ability. 
And in concluding his discussion upon this branch of his sub- 
ject, our author brings together those rules, which seem best 
established in the jurisprudence of England, and America, 
leaving others of a more doubtful character and extent to be 
decided, as they may arise in the proper forum. 


‘First. The capacity, state, and condition of persons, ac- 
cording to the law of their domcil will generally be regarded, 
as to acts done, rights acquired, and contracts made in the 
place of their domicil. If these acts, rights, and contracts have 
validity there, they will be held equally valid every where. If 
invalid there, they will be held invalid every where. 

‘Secondly. But as to acts done, and rights acquired, and 
contracts made in other countries, the law of the country, 
where they are done, acquired, or made, will generally govern 
in respect to the capacity, state, and condition of persons. 

‘Thirdly. Hence, we may deduce, as a corollary, that in 
regard to questions of minority or majority, competency or 
incompetency to marry, incapacities incident to coverture, 
guardianship, emancipation, and other personal qualities and 
disabilities, the law of the domicil of birth, or of other fixed 
domicil, is not generally to govern, but the lex loct contractis 
aut actis, the law of the place, where the contract is made, or 
the act done. ‘Therefore, a person, who is a minor, until he 
is of the age of twenty-five years by the law of his domicil, 
and incapable, as such, of making a valid contract there, may 
nevertheless, in another, where he would be of age at twenty- 
one years, generally make a valid contract at that age, even a 
contract of marriage. 

‘Fourthly. Personal disqualifications not arising from the law 
of nature, but from the principles of the customary or positive 
law of a foreign country, and especially such as are of a penal 
nature, are not generally regarded in other countries, where 
the like disqualifications do not exist. Hence, the disqualifi- 
cations resulting from heresy, excommunication, Popish recu- 
sancy, infamy, and other penal disabilities, are not enforced in 
any other country, except that, in which they originate. They 
are strictly territorial. So the state of slavery will not be re- 
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cognised in any country, whose institutions and policy prohibit 
slavery. 

‘Fifthly. In questions of legitimacy, the lex loci of the 
marriage will generally govern, as to the issue subsequently 
born. Ifthe marriage is valid by the lex loci, it will generally 
be held valid every where for the purpose of heirship. If in- 
valid there, it will generally (not universally) be held invalid 
every where. 

‘Sixthly. No nation being under any obligation to yield 
up its own laws, in regard to its own subjects, to the laws of 
other nations, it will not suffer its own subjects to evade the 
operation of its own fundamental policy or laws, or to commit 
frauds in violation of them, by acts or contracts made in a for- 
eign country ; and it will judge for itself, how far it will adopt, 
or reject such acts or contracts. Hence, the acts of prodigals, 
minors, idiots, lunatics, and married women, escaping into for- 
eign countries, are not to be deemed as, of course, absolutely 
obligatory, even if sanctioned by the foreign law, unless the 
laws of their own country adopt such foreign law, as a rule in 
such cases. So a person born before wedlock, who in the 
country of his birth is deemed illegitimate, may not, by a sub- 
sequent marriage of his parents in another country, where such 
marriage would make him legitimate, cease to be illegitimate 
in the country of his birth. Hence, also, if a marriage is by 
the laws of a country indissoluble, when once contracted be- 
tween its own subjects, they may not, by a mere removal into 
another country, at least without a change of domicil, be 
deemed capable of contracting a new marriage after a divorce, 
lawful by the law of the place, to which they have removed. 
But this will be more fully considered in the succeeding 
chapters.’ 


Marriages, the incidents to marriage, and foreign divorces, 
are the subjects of separate and distinct consideration. Mar- 
riage is a contract sui generis, and differing in some respects 
from all other contracts, so that the rules of law which are ap- 
plicable in expounding and enforcing other contracts, may not 
apply to this. It differs from other contracts in this, that the 
rights, obligations, and duties arising from it, are not left en- 
tirely to be regulated by the agreements of parties, but are, to 
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a certain extent matters of municipal regulation, over which 
the parties have no control by any declaration of their will. 


‘The general principle certainly is, that between persons, 
sui juris, marriage is to be decided by the law of the place, 
where it is celebrated. If valid there, it is valid every where. 
It has a legal ubiquity of obligation. If invalid there, it is 
equally invalid every where. The most prominent, if not 
the only known exceptions to the rule, are those respecting 
polygamy and incest ; those positively prohibited by the 
public law of a country, from motives of policy ; and those 
celebrated in foreign countries by subjects entitling themselves 
under special circumstances to the benefit of the laws of their 
own country.’ 


But as it regards the first exception a distinction must be 
made, between marriages incestuous by the law of nature, and 
those which are made so, by the positive ecdes of particular 
states, or nations. 


‘It would be a strong point to put, that a marriage, perfectly 
valid between such parties in all New England, should be 
held invalid in Virginia, or England, even though the parties 
originally belonged to the latter country, or state. But as to 
persons not so belonging, it would be of most dangerous con- 
sequence to suppose, that either of them would assume the 
liberty to hold such marriages a nullity, merely because their 
own jurisprudence would not, in a local transaction, uphold it. 

‘In the Catholic countries of continental Europe, there are 
many prohibitions of marriage, which are connected with re- 
ligious establishments and canons ; and in most countries there 
are positive or customary prohibitions, which involve pecu- 
liarites of religious opinion or conscientious doubt. It would 
be most inconvenient to hold all marriages celebrated else- 
where void, which were not in scrupulous accordance with 
local institutions. 

‘In respect to the second exception, the prohibitions de- 
pending upon positive law, they of course can apply strictly 
only to the subjects of a country. 

‘In respect to the third exception, it has been deemed to 
arise in cases of moral necessity, and has been applied to per- 
sons, residing in factories, in conquered places, and in desert 
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or barbarous countries, or in countries of an opposite religion, 
who are permitted to contract marriage there according to the 
laws of their own country. In short, wherever there is a local 
necessity from the absence of laws, or the presence of prohibi- 
tions or obstructions, not binding upon other countries, or from 
peculiarities of religious opinion and conscientious scruples, or 
from circumstances of exemption from local jurisdiction, mar- 
riages will be allowed to be valid according to the law of the 
native domicil. 

‘In regard to marriages by British subjects in their foreign 
settlements, the general rule is, that marriages, good by the 
laws of England, will be valid there ; for they carry those 
laws with them into such settlements, and are not to be gov- 
erned by the laws or customs of the natives. Thus, it has 
been held, that a marriage between British subjects at Madras 
is good, if conformable to British laws, and not to the laws of 
the natives of India. 

‘The ground, however, upon which the general rule of the 
validity of marriages, according to the lex loci contractis, is 
maintained, is easily vindicated. All civilized nations allow 
marriage contracts. They are jurts gentium ; and the subjects 
of all nations are equally concerned in them. Infinite mischief 
and confusion must necessarily arise to the subjects of all na- 
tions with respect to legitimacy, successions, and other rights, 
if the respective laws of different countries were only to be 
observed, as to marriages contracted by the subjects of those 
countries abroad ; and therefore, all nations have consented, or 
are presumed to consent, for the common benefit and advan- 
tage, that such marriages shall be good or not, according to 
the laws of the country where they are celebrated. By ob- 
serving this rule, few, if any, inconveniences can arise. By 
disregarding it, infinite mischiefs must ensue. Suppose, for 
instance, a marriage celebrated in France, according to the 
law of that country, should be held void, in England, what 
would be the consequences. Each party might marry anew 
in the other country. In one country, the issue would be 
deemed legitimate ; in the other illegitimate. The French 
wife would in France be held the only wife, and entitled as 
such to all the rights of property appertaining to that relation. 
In England the English wife, would hold the same exclusive 
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rights and character. What, then, would be the confusion in 
regard to the personal property of the parties, in its own 
nature transitory, passing alternately from one country to the 
other! Suppose there should be issue of both marriages, and 
then all the parties should become domiciled in England, or 
France, what confusion of rights, what embarrassments of per- 
sonal and conjugal relations, must necessarily be created ! 


‘Foreign jurists have as strenuously supported the general rule, 
as the tribunals sitting to administer the common law; and un- 
doubtedly from a common sense of the pernicious consequences, 
which would flow from a different doctrine. Thus, Sanchez 
holds, that a marriage is void, where it wants the solemnities 
prescribed by the local law ; “ what,” says he, ‘ the law of the 
place requires, where the contract is made, and what are the so- 
lemnities, which are to be followed in contracts, are to be decided 
solely by the laws of the place, in which the contract is celebrat- 
ed ;” que petunt legis loci ubi contractus initur, et quoad solem- 
nitatem adhibendam in contractibus, sole leges loci, in quo con- 
tractus celebratur, inspiciuntur. John Voet, affirms the same 
doctrine, holding, that a marriage of an inhabitant of Holland, in 
Flanders, or Brabant, according to the laws of the latter, would 
be valid in Holland ; ** because,” says he, “ it is sufficient in con- 
tracts to follow the solemnities of the place, in which the contract 
is celebrated, although the solemnities are not observed, which 
are prescribed in the place of the domicil of the parties, or of 
the situation of the property, in executing the act ;” eo quod 
sufficit in contrahendo adhibert solennia loci illus, in quo con- 
tractus celebratur, etst non inveniantur observata solennia, que 
in loco domicilit contrahentium, aut rei sita, actui gerendo 
prescripta sunt. Paul Voet, holds the same opinion. Huberus 
says, that a marriage valid by the law of the place, where it is 
celebrated, is binding every where, under the exception, which 
he generally applies, that it is not prejudicial to others, or that 
it is not incestuous. Bouhier, adopts the geveral rule, hesitat- 
ing as to the nature and extent of the exceptions. Hertius, 
lays down the following axiom. “If the law prescribes a form 
for the act, the place of the act, and not the domicil of the 
parties, or of the situation of the property, is to be considered.” 
Si lex actui formam dat, inspiciendus est locus actis, non dom- 
ictlii, non rei site. And he puts the following as an example ; 
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“A marriage contracted according to the solemnities of any 
place, where the married couple are commorant, cannot be re- 
scinded upon the pretext, that, in the domicil or country of the 
husband, other solemnities are required.” Matrimonium juxta 
solennitates loci alicujus, ubi sponsus et sponsa commorabantur, 
contractum non potest pratextu illo rescindi, quod in domicilio 
aut patria mariti alie solennitates observentur. He puts ex- 
ceptions afterwards to this general axiom; one of which is, that 
a contract between foreigners belonging to the same country, is 
to be governed by the law of their own country, and not by 
that of the /ex loci contractis. In this exception, he has to 
encounter many distinguished adversaries. ‘The French jurists 
seem generally to support the doctrine, that marriage is to be 
held valid or not, according to the law of the place of celebra 
tion, except in cases positively prohibited by their own law to 
their own subjects. And Merlin says, that it is a contract so 
completely of natural and moral Jaw, that when celebrated by 
savages, in places where there are no established laws, it will 
be recognised as good in other countries. 

‘A question has been much discussed, how far a marriage 
regularly celebrated in a foreign country, between persons be- 
longing to another country, who have gone thither from their 
own country for that purpose, is to be deemed valid, if it is not 
celebrated according to the law of their own country. Huberus 
puts the case, and does not hesitate to pronounce such a mar- 
riage invalid, because it is an evasion, or fraud upon the law of 
the country, to which the parties belong. Bouhier has adopted 
the same opinion ; and it is also maintained by Paul Voet. In 
opposition to this doctrine, it has, however, been settled, after 
some struggle, both in England, and America, that such a mar- 
riage is good. ‘The question in England, was first decided by 
the High Court of Delegates, in 1768; and having been 
subsequently recognised, notwithstanding the doubts of Lord 
Mansfield, may now be there deemed beyond controversy. In 
Massachusetts, the doctrine is as firmly established. It is ad- 
mitted, that the doctrine is repugnant to the general principles 
of law relating to contracts ; for a fraudulent evasion of the laws 
of the country, where the parties have their domicil, would not 
be protected. But the exception in favor of marriages is main- 
tained upon principles of public policy, with a view to prevent 








394 Conflict of Laws. [ April, 


the disastrous consequences to the issue of such a marriage, 
which would result from the loose state, in which persons so 
situated would live. The doctrine has been carried even 
farther, so as to admit the legitimacy of the issue of a person, 
who had been divorced a vinculo for adultery, and was declared 
by the local law incompetent to marry again, but who had gone 
into a neighboring state, and there contracted marriage, and 
had issue. And the like rule has been applied in favor of the 
widow by such second marriage, so as to entitle her to dower 
in the real estate of her deceased husband, situate in Massa- 
chusetts.’ 


The jurisprudence of different nations contains almost infi- 
nitely diversified regulations regarding the operation of foreign 
law upon the incidents of marriage. ‘Two classes of cases 
present themselves, in considering this subject. First, where 
during the marriage there is no change of domicil. Secondly, 
where there is such a change. ‘These cases have given rise to 
a great diversity of opinion among foreign jurists. After quoting 
and commenting upon the different opinions and rules contained 
in the works of foreign writers upon the subject and the decis- 
ions of foreign and domestic tribunals, our author lays down 
the following positions as those, which though not universally 
established or recognised in America, have much of domestic 
authority for their support and none in opposition to them. 


‘Where there is a marriage between parties in a foreign 
country, and an express contract respecting their rights and 
property, present and future, that, as a matter of contract, will 
be held equally valid every where, unless, under the circum- 
stances, it stands prohibited by the laws of the country, where 
it is sought to be enforced. It will act directly on moveable 
property every where. But as to immoveable property in a 
foreign territory, it will, at most, confer only a right of action, 
to be enforced according to the jurisprudence rei site. 

‘Where such an express contract applies in terms or intent 
only to present property, and there is a change of domicil, 
the law of the actual domicil will govern the rights of the par- 
ties as to all future acquisitions. 

‘Where there is no express contract, the law of the matri- 
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monial domicil will govern as to all the rights of the parties to 
their present property in that place, and as to all personal prop- 
erty every where, upon the principle, that moveables have no 
situs, or rather that they accompany the person every where. 
As to immovable property the law rez site will prevail. 

‘Where there is no change of domicil, the same rule will 
apply to future, as to present acquisitions. But where there is 
a change of domicil, the law of the actual domicil, and not of 
the matrimonial domicil, will govern as to all future acquisitions 
of moveable property ; and, as to all immoveable property, the 
law ret site. 

‘ And here also, as in cases of express contract, the excep- 
tion is to be understood, that the law of the place, where the 
rights are sought to be enforced, do not prohibit such arrange- 
ments. For, if they do, as every nation has a right to prescribe 
rules for the government of all persons and property within its 
own territorial limits, in a case of conflict its own law is to 
prevail. 

‘ Although, in a general sense, the law of the matrimonial 
domicil is to govern in relation to the incidents and effects of 
marriage ; yet this doctrine must be received with many quali- 
fications and exceptions. No other nation will recognise such 
incidents or effects, when they are incompatible with its own 
policy, or injurious to its own interests. A marriage in France, 
or Prussia, may be dissolved for incompatibility of temper ; but 
no divorce would be granted from such a marriage, for such a 
cause in England, Scotland,or America. “If,” said a learned 
Scottish judge, «a man in this country were to confine his wife 
in an iron cage, or beat her with a rod of the thickness of the 
judge’s finger, would it be any justification in any court to 
allege, that these were powers, which the law of England con- 
ferred on a husband, and that he was entitled to exercise them, 
because his marriage had been celebrated in that country?” 
And he added, with great emphasis, that marriage is a contract 
sut generis; and the rights, duties, and obligations, which arise 
out of it are matters of so much importance to the wellbeing 
of the state, that they are regulated not by the private contract, 
but by the public laws of the state, which are imperative upon 
all, who are domiciled within its territory. 


‘The doctrine of tacit contract to regulate the rights and 
34 * 
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duties of matrimony, in cases, where there is no express con- 
tract, according to the law of the place where the marriage has 
been celebrated is questionable in itself; and, even if admitted, 
must be liable to many qualifications and restrictions. We have 
seen, that it has been much doubted in Louisiana; and the 
Scottish courts have utterly refused to allow the doctrine of 
such a tacit contract to regulate the right of divorce.’ 


But a question may sometimes occur, what is to be deemed 
in the sense of the rule, the true matrimonial domicil? The 
foreign jurists hold, that the place of the marriage contract is 
not so much to be deemed the place where the nuptial contract 
is made, as that in which the parties contracting matrimony in- 
tend to live. This doctrine has been acted upon by the courts 
ia Louisiana, is the same which is adopted in other cases of 
contract, and will probably be universally received. 

The conflict of laws upon the subject of divorces, which 
forms a separate chapter of the work does not seem to have 
undergone much discussion, among the continental jurists. But 
in the Scotch, English, and American tribunals, it has been a 
subject of considerable dispute. The various decisions of these 
different courts are cited, ana considered, and compared with 
each other. 

Another chapter of the work, relates to foreign contracts 
generally and embraces many complex and difficult questions, 
which have been the subject of much discussion and contro- 
versy. The general principles applicable to such contracts 
have at length become pretty well established in the courts of 
common law, and among foreign jurists ; but the latter apply a 
different rule, and hold that the law of the domicil ought to 
govern in regard to the capacity of persons to contract, whereas 
the courts of common law adopt the lex loci contractis. After 
stating and commenting upon the opinions and doctrines of for- 
eign jurists, our author proceeds to the consideration of those 
doctrines which appear to be recognised and settled in the 
jurisprudence of the common law. 


‘Generally speaking, the validity of a contract is to be de- 
cided by the law of the place, where it is made. If valid there, 
it is by the general law of nations, jure gentium, held valid 
every where, by tacit or implied consent. ‘The rule is founded, 
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not merely in the convenience, but in the necessities of nations ; 
for otherwise, it would be impracticable for them to carry on 
an extensive intercourse and commerce with each other. The 
whole system of agencies, purchases and sales, credits, and 
negotiable instruments, rests on this foundation ; and the nation, 
which should refuse to acknowledge the common principles, 
would soon find its whole commercial intercourse reduced to a 
state, like that, in which it now exists with savage tribes, with 
the barbarous nations of Sumatra, and with other portions of 
Asia, washed by the Pacific. Jus autem gentium, (says the 
Institute of Justinian) omni humano genert commune est ; nam 
usu exizente, et humanis necessitatibus. Et ex hoc jure gen- 
tium, omnes pene coatractus introducti sunt, ut emptio, venditio, 
locatio, conductio, sacietas, depositum, mutuum, et alt innu- 
merabiles. And no more forcible application can be propounded 
of this imperial doctrine, than to the subject of international 
private contracts. In this, as a general principle, there seems 
a universal consent of courts and jurists, foreign and domestic. 

‘The same rule applies, vice versd, to the invalidity of con- 
tracts ; if void, or illegal by the law of the place of the contract, 
they are generally held void and illegal every where. 

‘But there is an exception to the rule as to the universal 
validity of contracts, which is, that no nation is bound to recog- 
nise or enforce any contracts, which are injurious to their own 
interests, or to those of their own subjects. ‘This exception 
results from the consideration, that the authority of the acts and 
contracts done in other states, as well as the laws, by which 
they are regulated, are not, proprio vigore, of any eflicacy be- 
yond the territories of that state ; and whatever is attributed to 
them elsewhere, is from comity, and not of strict right. And 
every independent community will, and ought to judge for itself, 
how far that comity ought to extend. ‘The reasonable limita- 
tion is, that it shall not suffer prejudice by its comity. Mr, 
Justice Best, has with great force said, that in cases turning 
upon the comity of nations (comitas inter communitates, ) it is 
a maxim, that the comity cannot prevail in cases, where it 
violates the law of our own country, the law of nature, or the 
law of God. Contracts, therefore, which are an evasion or 
fraud of the laws of a country, or the rights or duties of its sub- 
jects, contracts against good morals, or religion, or public rights, 
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and contracts opposed to the national policy or institutions, are 
deemed nullities in every country, affected by such considera- 
tions ; although they may be valid by the laws of the place, 
where they are made. 

‘Indeed, a broader principle might be adopted ; and it is to 
be regretted, that it has not been universally adopted by all 
nations in respect to foreign contracts, as it has been in respect 
to domestic contracts, that no man ought to be heard in a court 
of justice to enforce a contract founded in, or arising out of, 
moral or political turpitude. The civil law contains an affirma- 
tion of this wholesome doctrine. Pacta que contra leges con- 
stitutionesque, vel contra bonos mores fiunt, nullam vim habere 
indubitati juris est. Pacto, que turpem causam continent, non 
sunt observanda. Unfortunately, from a very questionable subser- 
viency to mere commercial gains, it has become an established 
formulary of the jurisprudence of the common law, that no 
nation will regard or enforce the revenue laws of any other 
country ; and that the contracts of its own subjects, to evade or 
defraud the just rights of other nations, will be enforced in its 
own tribunals. Sound morals would seem to point to a very 
different conclusion.’ 


Our author considers much at large, contracts made in 
evasion, or in fraud of the laws of a country, contracts grow- 
ing out of illegal transactions, contracts against good morals, 
religion, and public rights, and contracts opposed to the national 
policy and institutions ; and then proceeds to lay down some 
other rules, and to explain the grounds of them, and to illustrate 
them by numerous cases and examples 

* Another rule naturally flowing from, or rather illustrative of, 
that already stated respecting the validity of contracts, is, that 
all the formalities, proofs, or authentications of them, which are 
required by the lex loct, are indispensable to their validity every 
where else. And this is in precise conformity to the rule laid 
down on the subject by Boullenois. Hertius, is equally direct. 
Si lex actui formam dat, inspiciendus est locus actiis, non 
domicilit, non ret site; td est, si de solennibus gueratur, si 
de loco, de tempore, de modo actts, ejus loci habenda est ratio, 
ubi actus sive negotium celebratur. ‘Thus, if by the laws of a 
foreign country a contract is void, unless it is written on stamp 











1834.] Conflict of Laws. 399 


paper, it ought to be held void every where ; for unless it be 
good there, it can have no obligation in any other country. It 
might be different, if the contract had been made payable in 
another country; or, if the objection were, not to the validity 
of the contract, but merely to the admissibility of other proof of 
the contract in the foreign court.’ 

‘Another rule, illustrative of the same general principle, is, 
that the law of the place of the contract is to govern, as to the 
nature, obligation, and interpretation of it; Locus contractis 
regit actum.’ 


What constitutes the nature, and what the obligation of a 
contract, and how the one is distinguished from the other, are 
fully exemplified and explained. 


‘ The rules already considered suppose, that the performance 
of the contract is to be in the place, where it is made, either 
expressly or by tacit implication. But where the contract is either 
expressly or tacitly to be performed in any other place, there the 
general rule is, in conformity to the presumed intention of the 
parties, that the contract, as to its validity, nature, obligation, 
and interpretation, is to be governed by the law of the place of 
performance. ‘This would seem to be a result of natural jus- 
tice ; and the Roman law has adopted it as a maxim; Con- 
traxisse unusquisque in eo loco intelligitur, in quo ut solveret, 
se obligavit. And again, in the law, ut ubi quis contraxerit. 
Contractum autem non utique eo loco tnielligitur, quo nego- 
tium gestum sit ; sed quo solvenda est pecunia.’ 


The above rule is considered in relation to a great variety 
of cases, such as mutual accounts and transactions, between 
merchants and their agents residing in different countries ; bills 
of exchange, and promissory notes made in one state or country 
and indorsed in various other states and countries; interest 
upon foreign contracts; damages to be recovered for the breach 


thereof, or arising ex delicto ; and the effects of usury laws upon 
such contracts. 


‘It has been said, that, if the principle be, that a contract, 
valid in the place, where the contract is celebrated, is void, if 
it is contrary to the law of the place of payment, it must estab- 
lish the converse proposition, that a contract void by the law of 
the place, where it is made, is valid, if good by the law of the 
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place of payment. This would seem to be reasonable ; and 
the doctrine is supported by modern cases, notwithstanding the 
old cases have been supposed to lead to a contrary conclusion. 
In Conner v. Bellamont, (2 Atk. 381,) a bond was executed in 
Ireland, for a debt contracted in England ; and because it con- 
stituted a security on lands in Ireland, Lord Chancellor Hard- 
wicke held, that it was valid, though it bore the Irish interest of 
seven percent. But, he thought it would have been otherwise, 
if it had been a simple contract debt; or if the bond had been 
executed in England. Mr. Chancellor Kent, has correctly 
laid down the modern doctrine, and is fully borne out by the 
authorities. ‘The law of the place, (says he,) where the 
contract is made, is to determine the rate of interest, when the 
contract specifically gives interest ; and this will be the case, 
though the loan be secured by a mortgage on lands in another 
state, unless there be circumstances to show, that the parties 
had in view the law of the latter place in respect to interest. 
When that is the case, the rate of interest of the place of pay- 
ment is to govern.” ’ 


Under the same general head of foreign contracts, the general 
rules relating to discharges from, and defences upon the merits 
to, such contracts, and the various exceptions thereto, are fully 
considered and illustrated by cases and examples; and the 
doctrines of foreign jurists, and decisions of foreign and domestic 
tribunals are stated and commented upon. 


‘ And, here, the general rule is, that a defence or discharge, 
good by the law of the place, where the contract is made, or is 
to be performed, is to be held of equal validity in every other 
place, where the question may be litigated. Voet has laid 
down this doctrine in the broadest terms. Si adversus con- 
tractum aliudve negotium gestum factumve restitutio desidera- 
tur, dum quis aut metu, aut dolo, aut errore lapsus, damnum 
sensit contrahendo, transigendo, solvendo, fidejubendo, heredi- 
tatem adeundo, aliove stmilt modo ; recte interpretes statutsse 
arbitror, leges regionis, in qua contractum gestumve est 1d, 
contra quod restitutio petitur, locum sibi debere vindicare in 
terminandd ipsd restitutionis, controversid ; sive res ille, de 
quibus contractum est, et in quibus lesio contigit, eodem in 
loco, sive alibi site sint, &c. Si tatem contractis implementum 
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non in ipso contractts loco fiert debeat, sed ad locum alium sit 
destinatum, non loci contractuis, sed implementi, leges spectan- 
das esse ratio suadet; ut ita secundum cujus loci jura im- 
plementum accipere debuit contractus, juxta ejus etiam leges 
resolvatur. Casaregis, in substance lays down the same doc- 
trine ; and Huberus, throughout implies it. 

‘In England, and America, the same rule has been adopted, 
and acted on with a most liberal justice. Thus, infancy, if a 
good defence by the lex loci contractis, will be a valid defence 
every where. A tender and refusal, good by the same law, 
either as a full discharge, or as a present fulfilment of the con- 
tract, will be respected every where. Payment in paper money 
bills, or in other things, if good by the same laws, will be deemed 
a sufficient payment every where. And, on the other hand, 
where a payment by negotiable bills or notes is, by the lex loc, 
held to be conditional payment only, it will be so held, even in 
states, where such payments under the domestic law would be 
held absolute. So, if by the law of the place of a contract, 
(even though negotiable) equitable defences are allowed in 
favor of the maker, any subsequent indorsement will not change 
his rights in regard to the holder. The latter must take it cum 
onere. 

‘ But, although the general rule is, as above stated, that a 
discharge by the law of a place, where a contract is made, is 
a discharge every where ; yet, there are exceptions to the rule, 
which every country will enforce or not, according to its own 
discretion and sense of justice. ‘Thus, where a contract was 
made in Englaud, between two Danish subjects, one of whom 
was domiciled in England ; and afterwards, during a war be- 
tween England, and Denmark, the Danish government confis- 
cated the debt, and required it to be paid by the debtor, who 
was then in Denmark, and he paid it accordingly ; the English 
court on a suit, brought in England after the peace, by the 
creditor against the debtor, held, that the payment to the Danish 
government was no discharge, although it would have been so 
by the laws of Denmark, upon the ground, that such a confis- 
cation was not justified by the law of nations.’ 


The operation of foreign law upon personal, real, and mixed 
property, according to the known divisions of the common 
law, or to moveable and immoveable property, according to 
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the known divisions of the civil law, is the subject of two dis- 
tinct chapters. In regard to personal property or moveables, 
some jurists have maintained, that all laws which regard this 
species of property are real, and at the same time have held, 
that by a fiction of law all moveables are supposed to be in the 
place of the domicil of the owner a quo legem situmque accip- 
tunt ; others have been of opinion, that such laws are personal, 
because moveables have in contemplation of law no situs, and 
are attached to the person of the owner wherever he is, and 
being so adherent to his person they are governed by the same 
laws which govern his person, that is, by the place of his domi- 
cil; but whether one opinion or the other is adopted, they all 
come to the same result, that moveables follow the person. 
And this, as a general rule, has been constantly maintained 
not only by foreign jurists, but by the courts in England, and 
America. 

‘It follows as a natural consequence of the rule, which we 
have been considering, (that personal property has no locality) 
that the laws of the owner’s domicil, should in all cases deter- 
mine the validity of every transfer, alienation, or disposition 
made by the owner, whether it be inter vivos, or post mortem. 
And this is regularly true, unless there is some positive or cus- 
tomary law of the country, where they are situate, providing for 
special cases, (as is sometimes done) or, from the nature of the 
particular property, it has a necessarily implied locality. Lord 
Mansfield has mentioned, as among the latter class, contracts 
respecting the public funds or stocks, the local nature of which, 
requires them to be carried into execution according to the 
local law. The same rule may properly apply to all other local 
stock or funds, although of a personal nature, or so made by 
the local law, such as bank, and insurance stock, turnpike, 
canal, and bridge shares, and other incorporeal property, owing 
its existence to, or regulated by, peculiar local laws. No posi- 
tive transfer can be made of such property, except in the man- 
ner prescribed by the local regulations. But, nevertheless, 
contracts to transfer such property would be valid, if made ac- 
tractis, unless such contracts were specially prohibited by the 
lex rei site; and the property would be treated as personal, 
or as real, in the course of administration, according to the 


local law.’ 
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In the chapter relating to personal property, the opinions and 
decisions of foreign and domestic tribunals and jurists, touching 
the effect of transfers, whether by act of the parties, or by 
operation of law, and attachments by legal process, of goods, 
chattels, and choses in action, both where the law of the domi- 
cil is the same, and where it differs from the law of the place 
ret sitz, and as well where the transfer is made at the place of 
the domicil, as where it is made in the place rez site, are re- 
viewed and critically examined. Considerable controversy has 
arisen in the Scotch, and American courts, relative to the effect 
at the place rez sit@ of a statutory transfer, pursuant to the 
bankrupt or insolvent laws of the foreign place of domicil. 
There is a distressing versatility, contrariety, and inconsistency 
in these decisions. ‘The English courts, and all foreign jurists 
on the continent of Europe give the same effect to these, as to 
any other transfers, whether voluntary or by operation of law. 
But the majority of the American courts have maintained, that 
such transfers ought not to have any effect to the prejudice of 
the creditors, who subsequently proceed by legal proces against 
the property at the place re? site, although at the same time 
they admit, that as against the bankrupt or insolvent person 
these transfers give a good title to the assignees, by which they 
can claim and obtain the property by suit at law or in equity in 
our courts. ‘The author gives-a summary of the reasoning on 
both sides of the question. Mr. Justice Story, and Mr. Chan- 
cellor Kent, prefer the doctrine of the English and continental 
jurists, which, in our humble judgment, is supported by reasons 
which are unanswerable. 

In regard to real or immoveable property, the tribunals act- 
ing under the common law and foreign jurists, uniformly agree 
in the general proposition, that the lex loct ret sit@, must govern. 
The application of this general rule is considered: First, in 
regard to the capacity of persons to take or transfer real estate. 
Secondly, in relation to the forms and solemnities necessary to 
transfer it. Thirdly, in relation to the extent of the interest to 
be taken or transferred. And, fourthly, in relation to the sub- 
ject matter or what are to be deemed moveables. 

The operation of foreign law in regard to testaments, succes- 
sions, and distributions of moveable and immoveable property 
is discussed in two other separate and distinct chapters of the 
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work, in which we have a full view of the various opinions of 
the civilians, and of the judges of-the tribunals of the common 
law. Its operation in relation to persons acting in autre droit, 
such as guardians, tutors, and curators inter vivos, and ex- 
ecutors, and administrators, post mortem, form the subject of 
another chapter. 

It was for a long time a matter of dispute in Westminster 
Hall, whether a will of personal property, regularly made ac- 
cording to the law of the testator’s domicil was sufficient to pass 
such property in every other country in which it was situate. 
The affirmative is now firmly established by judicial decisions 
in England, and America. And these decisions accord with 
the general doctrine of the Scotch courts, and foreign jurists 
and civilians. These decisions end opinions are quoted and the 
effect of a change of domicil after the will has been executed 
is stated. As to immoveable property the doctrine of the com- 
mon law, and of the Scotch law is clearly established, that the law 
of the place where the property is locally situate is to govern as 
to the capacity of the testator, the extent of his power to dispose 
of the property, and the forms and solemnities to give the will 
its due attestation and effect. ‘The doctrine of foreign jurists 
whose various opinions are stated by our author, does not en- 
tirely accord with the rules of the common law in this regard ; 
but even among them, there is, as our author says, great weight 
of authority in favor of the general principle. In regard to 
succession the universal principle recognised by the common 
law and foreign jurists is, that so far as it respects personal 
property, it is governed exclusively by the law of the domicil of 
the intestate at the time of his death, and so far as it respects 
immoveable property it is governed exclusively by the law of 
the country within which it is situate ; although the interpreta- 
tion of wills must in all cases be made with reference to the lex 
domicilii, where there is a question as to the description of 
persons who are to take. And the same rule applies to de- 
scents and distributions. But these general principles still 
leave behind them many difficult and embarrassing cases, which 
are considered and discussed in the work. 

Guardianship is considered, first, in relation to the power of 
the guardian over the person of his ward ; and, secondly, in 
relation to his power over the ward’s property ; and the author- 
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ity of the guardian to change the domicil of his ward ; as to all 
which matters the different opinions of the civilians are quoted. 
Our author next proceeds to consider the operation of foreign 
law in respect of executors and administrators, and marks the 
resemblance and points out the difference, between the executor 
at common law, and the testamentary heir of the civil law; 
and between the administrator of the common law, and the heir 
by intestacy of the civil law. The extent of the title of foreign 
executors and administrators under a grant of administration in 
the country of the domicil of the deceased — where it is, and 
where it is not necessary, to have a new probate of the will, or 
an ancillary administration — where suits can, and where they 
cannot be maintained by, or against foreign executors or ad- 
ministrators — where they will be liable abroad, and where not, 
for property received —or where the same will or will not be 
assets — and in what cases payments may be safely made to 
them — what is the course of proceeding in cases of different 
administrations in different countries — and which will be subor- 
dinate to the other — and how the property situate in different 
countries in such case is to be administered and applied — and 
with what preferences in favor of the place rez site — what rule 
is to be applied to the case, where the property has no positive 
locality at the time of the decease of the intestate— and to which 
administrator it would in such case belong —the different modes 
of administering assets in different countries, and the rules to be 
adopted in case of a conflict of laws, in marshaling assests—and 
many other interesting matters, are the subject of consideration 
and discussion in the chapter to which we have before alluded. 

The next chapter relates to jurisdiction and remedies. The 
latter are classed into three different sorts; first, those which 
purely regard property moveable and immoveable; secondly, 
those which purely regard persons; and, thirdly, those which 
regard both persons and property. And as to the proper tribunal, 
where the remedy is to be sought, the subject is considered in 
regard to the mere municipal and domestic administration of 
justice, and the matter of jurisdiction inter gentes, upon princi- 
ples of public law. In the countries where the civil law prevails 
many embarrassing questions relative to jurisdiction have arisen, 
which our author states and explains. Foreign writers, gener- 
ally allow of three places of jurisdiction. First, the place of 
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domicil of the defendant, commonly called the forum domicilit ; 
secondly, the place where the thing in controversy is situate, 
commonly called the forum ret site; and, thirdly, the place 
where the contract is made, or other act done, commonly called 
forum rei geste, or forum contractis. By the common law, 
real and mixed actions are local, and personal actions are tran- 
sitory. Our author observes, that considered in an international 
point of view jurisdiction, to be rightly exercised, must be 
founded either upon the person being within the territory, or 
the thing being within the territory. Jurisdiction, so far as it 
regards persons is considered in relation both to citizens and 
foreigners, and in relation to the various municipal laws respect- 
ing proceedings in suits against foreigners and non-resident 
citizens and their property ; and so far as it regards property, 
in relation both to that which is moveable, and that which is 
immoveable. 

After stating and commenting upon the general principles of 
the civil and common law in relation to jurisdiction, our author 
next considers the question in what manner suits arising from 
foreign causes are to be instituted and proceedings to be had 
until the final judgment. It is universally admitted, that the 
forms of remedies, and the modes of proceeding, and the 
execution of judgments are to be regulated solely and exclu- 
sively by the laws of the place where the action is instituted. 
There are many questions discussed by foreign jurists as to 
what are, and what are not matters belonging to the remedy, 
and what are, and what are not matters belonging to the merits. 
Our author introduces illustrations arising under the common 
law mode of proceeding ; first, in regard to persons who may 
sue ; secondly, in regard to process ; and, thirdly, in regard to 
certain defences against actions founded on local laws or cus- 
tomary practice, and arising from matters ex post facto. 

The operation of foreign judgments occupies an entire 
chapter of the work. The subject is considered in two general 
aspects; first, in regard to judgments in rem; and, secondly, 
in regard to judgments in personam. The latter is again divided 
into three heads. First, where the judgment is set up by way 
of defence to a suit in a foreign tribunal; and, secondly, where 
the judgment is sought to be enforced in a foreign tribunal 
against the original defendant or his property ; and, thirdly, 
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where the judgment is between subjects or between foreigners 
and subjects. Penal laws and offences form the subject of 
another entire chapter. The doctrines maintained by our own 
and foreign jurists and tribunals upon the questions, whether 
such laws are, or are not local; and whether a nation is bound 
to surrender fugitives from justice who escape into its ter- 
ritories, and seek there an asylum from punishment, are the 
subjects of particular consideration. Lastly, the operation of 
foreign laws is considered in relation to evidence and _ proofs. 
Our author here, among other things, considers what formalities 
of proof are necessary in regard to foreign contracts, instru- 
ments and other acts; in what manner foreign written laws, and 
in what manner unwritten laws, customs, and usages are to be 
proved —and how the laws, records, and judgments of the 
different states composing the American Union, are to be au- 
thenticated, and verified. 

We have necessarily given but a very imperfect account of 
the matters contained in this valuable treatise. We regret, that 
our time and limits do not enable us to do it better justice. 
The detached quotations, which we have made from it give the 
reader but a faint idea, either of the excellence of the matter, 
or of the manner of execution. Almost every page contains 
learned and valuable notes and a rich mine of authorities in 
support of the positions in the text collected from the civil and 
common law, and the writings of eminent lawyers and jurists, 
which of course, in all instances, we have been obliged to omit. 
Indeed, those small portions of the work, which we have ex- 
tracted have almost necessarily been such as relate to general 
principles and rules, and not to the mere nice, difficult, and 
perplexing questions of great practical consequence, contained 
in every chapter of the book, and discussed, explained, and 
illustrated in the ablest manner. Both the student and the prac- 
tising lawyer may resort to this work with entire confidence, that 
they will obtain from it not only the best instruction and inform- 
ation, which can be any where had upon the subject of the 
conflict of laws ; but all the useful and important matter, which 
can be found in any other treatise extant. The learned author 
has most judiciously rejected all the idle, theoretical distinctions, 
and metaphysical subtleties, which encumber the writings of the 
civilians, and at the same time has, with the most exhausting 
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diligence, gleaned and collected from the numerous volumes of 
the common, civil, and foreign law, and jurisprudence, every 
thing touching the subject which can be of any value in 
practice. 





Errata. P. 376, between lines 11 and 12, insert—“larger work. And 
he had previously even to this touched upon the same subject in his" &c. 


P. 337 — line 34, for vouchers read vouchees 














DIGEST OF RECENT DECISIONS. 





Principal Cases in 11 PICKERING’S REPORTS. 
ACTION. 


(On foreign judgment.) An action may be sustained in this 
commonwealth, upon a judgment recovered in a qui tam action 
prosecuted in another of the United States. Healy vy. Root, 
11 Pick, 389. 

ACTION ON THE CASE. 

(Conspiring with debtor to defraud creditor.) An action on the 
case for the fraud of the defendant in purchasing personal 
property of the plaintiff’s debtor and aiding the debtor to 
abscond, in order to prevent the plaintiff from enforcing pay- 
ment of his debt by attaching the property or arresting the 
body of the debtor, cannot be sustained; but the proper 
remedy is either to attach specifically the property trans- 
ferred, or to attach it in the defendant’s hands by the trustee 
process. Lamb vy. Stone, 11 Pick, 527. 

See Common Carrier 4; Preapine 16. 

AGENT. See Insurance 3, 4, 5; Principat anp AGENT. 

AGREEMENT. See Conrracr. 

AMENDMENT. 

1. (Of clerical error.) In a criminal trial, a clerical error in a 
copy of a record offered in evidence, may be amended at any 
time before the cause is given tothe jury. Commonwealth vy. 
Phillips, 11 Pick. 28. 

2. (Whether new cause of action.) In an action of the case for 
fraud in making shingles, the original declaration alleged a 
contract on the part of the defendant to make a certain quan- 
tity of shingles for the plaintiff, and the plaintiff filed a new 
count alleging that by the contract he was to furnish the de- 
fendant with suitable materials for making the shingles. It 
was held, that the amendment was not for a new cause of 
action, and therefore was allowable. Morton v. Fairbanks. 
11 Pick. 368. 
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APPEAL. 


(Recognizance to prosecute.) A plaintiff in an action, having 


appealed, became bound by a recognizance, with surety, to 
prosecute his appeal with effect, and to pay ali intervening 
damages and costs; and he entered his appeal, but after- 
wards became nonsuit. It was held, that the appeal was 
prosecuted with effect, within the meaning of the recog- 
nizance. Hobart vy. Hilliard, 11 Pick. 143. 


ASSIGNMENT. 


1, 


i) 


(By insolvent debtor.) Where a debtor made a general 
assignment of his real and personal estate and choses in 
action, in trust for the payment of such creditors as should 
become parties to the assignment, and after the assignment 
had been executed by creditors whose demands were greater 
in amount than the real and personal estate in the hands of 
the assignee, but less than the whole property assigned, in- 
cluding the choses in action, another creditor attached by the 
trustee process a sum in the hands of a debtor of the assignor, 
and included among the choses in action assigned, it was 
held, that the attaching creditor was entitled to a preference 
over creditors who executed the assignment subsequently to 
the attachment. Bradford v. Tappan, 11 Pick. 76. 


. (By insolvent debtor.) A debtor assigned goods by deed poll, 


in trust to pay certain creditors named, in full, and other 
creditors who should in writing express their assent to the 
assignment, pro rata, and the goods were forthwith delivered 
to the assignee; but before the assignee, who was himself a 
creditor, or any other creditor, had in writing assented to the 
assignment, the assignee was summoned in a process of 
foreign attachment, as the trustee of the assignor. Held that 
the assignee had no right to retain the goods in order to 
satisfy his own demand or that of any other creditor, but that 
he was chargeable as trustee. Brewer vy. Pitkin and Trs. 11 
Pick. 829. 

(By insolvent debtor.) Where goods assigned to a creditor 
in trust to pay himself and other creditors, were attached at 
the suit of some of the.creditors as the property of the as- 
signor, before the assignment had been assented to by any 
creditor besides the assignee, and the value of the goods 
exceeded the amount of the assignee’s demand, it was held, 
in an action of trespass brought by the assignee against the 
attaching officer, that the measure of damages was the 
amount of the plaintiff’s demand against the assignor, and 
not the value of the goods. Boyden v. Moore, 11 Pick. 363. 
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ASSUMPSIT. See Bitt or Excuance, &c. 1; LanpLorp 
AND TENANT. 

ATTACHMENT : 

1. (Of land.) In order to make a valid attachment of land, on 
mesne process, it is not necessary that the officer should 
enter upon, or go near the land, or do any act other than 
return that he has attached it. Taylor v. Mizter, 11 Pick. 
341. 

2. (Of lands in the town of E.) A return by an officer, that ‘ he 
has attached all the right and interest of the debtor in any 
lands in the town of E.,’ constitutes a valid attachment of 
the debtor’s interest in any land coming within this general 
description. Jb. 

3. (Possession. Sale by debtor of goods attached.) Where an 
officer, having attached goods, delivers them to a third per- 
son, taking his accountable receipt, and the receipter delivers 
them up to the debtor, the debtor may make a valid sale of 
them, whether they remain bound by the attachment no not. 
Denny v. Willard, 11 Pick. 519. 

4, (Sale by debtor of goods attached.) If they remain bound by 
the attachment, the general property will pass by the sale, 
subject only to the lien. Jb. 

5. (Sale by debtor of goods attached.) And the receiptor him- 
self, as well as a stranger, may be the purchaser. Ib. 

6. (Return.) If the officer, after having delivered the goods to 
the receipter, returns on the writ of another creditor a sub- 
sequent attachment of the goods, he cannot contradict such 
return and deny that he made a valid attachment; but, in 
general, he may prove that the property in the goods was in 
a stranger and not in the debtor. Ib. 

7. (Return. Damages against officer.) Thus, where the re- 
ceipter took from the debtor a bona fide assignment of the 
goods, for an adequate consideration, and afterwards the 
officer returned on the writ of a second creditor, simply that 
by virtue of the writ he had attached the same goods, and 
there was nothing in such creditor’s instructions which would 
make the officer responsible for the ownership of the goods, 
it was /eld, that the oflicer might prove the assignment in 
defence of a suit against him for neglecting to levy such 
creditor’s execution upon the goods. Ib. 

AUDITOR. See Eviwence 9. 

BAIL. 

{ Agreement by creditor not to arrest.) Where the defendant was 
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arrested on mesne process and gave bail, and the plaintiff, 
before judgment was rendered, covenanted not to arrest him 
on any writ or execution within four months, it was held, that 
the bail was not thereby discharged, for the covenant was 
only collateral to the action, and did not deprive the plaintiff 
of the power to arrest the defendant, nor the bail of the power 
to surrender him, within the four months. Fullam vy. Valen- 
fine, 11 Pick. 156. 

BARRATRY. 

1. (Common barrator. Specification of particulars in an indict- 
ment.) A note of particulars furnished to a defendant in- 
dicted as a common barrator, stating that upon his trial evi- 
dence will be given concerning a complaint ‘before A B, 
Esquire,’ sutliciently designates a proceeding where the com- 
plaint was made to another magistrate, and the warrant 
issued thereon was returned to A B for a hearing. Common- 
wealth vy. Davis, 11 Pick. 432. 

2. (Evidence of probable cause.) On the trial of an indictment 
for barratry, the order of a magistrate requiring a person 
complained against by the defendant, to recognise for his 
appearance before a court of competent jurisdiction, is not 
conclusive evidence of probable cause for making the com- 
plaint. Jd. 

3. (Allegation in the indictment.) An indictment charging the 
defendant generally as a ‘common barrator,’ is sutlicient. 
ib. 

BETTERMENTS. See Rear Action 1. 

BILL OF EXCHANGE AND PROMISSORY NOTE. 

1. (Assumpsit for money had and recewed against any party.) 
Assumpsit for money had and received may be maintained 
by the indorsee of a promissory note against any previous 
party to the note. Ellsworth v. Brewer, 11 Pick. 316. 

2. (Nolice.) The indorser of a promissory note who pays the 
amount of it and takes it up, may maintain an action upon it 
as indorsee against a prior indorser, without proving that 
notice of its dishonor was given to himself, or that he paid 
the amount of it under a legal liability. Ib. 

3. (Maker a witness.) In an action by an indorsee against the 
maker of a promissory note, the payee is a competent wit- 
ness to prove the time of the indorsement. Spring vy. Lovett, 

11 Pick. 417. 

A, (Parol agreement.) In an action by the payee against the 
maker of a negotiable note in commor form, the defendant 
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cannot give in evidence by way of defence, a parol agree- 


ment, that upon his giving a deed of real estate to the plain- 
tiff, the note should be given up. Ib. 


BOND. 


1, 


Ss) 


(Bottomry. Usury.) The defendant gave the plaintiff a bond 
for a sum of money, to run at bottomry on a ship and her 
freights during the term of three years, at the interest of 
twelve per cent. per annum; the defendant was to pay over 
to the plaintiff, from time to time, half of the gross earnings 
of the ship, and to make other payments if he chose, in part 
satisfaction of the bond, and the interest was to cease imme- 
diately on the amount of principal so discharged; and the 
plaintiff was to retain all payments made to him, whether the 
ship should be lost or not; and the ship and freights were to 
stand hypothecated for only the balance which should at any 
time remain unpaid; and at or before the end of the three 
years the defendant was to pay the sum remaining due, with 
the interest, deducting, however, such sums as the plaintiff 
would by law have been held to pay for any general average 
or partial loss which should happen during the three years, 
as if he had been an insurer, according to a form of policy 
referred to, for the principal sum due at the time of such 
loss; and in case of a total loss by perils insured against in 
such a policy, the defendant was to pay to the plaintiff such 
salvage as he would be entitled to if he had been the insurer 
in such a policy, and the defendant was to pay to the plaintiff 
half of the gross earnings not before paid over, deducting 
from such payments such sums as the plaintiff would be held 
to pay for general average or partial loss if he had been an 
insurer as above mentioned; and if the defendant fulfilled 
these conditions, the bond was to be void. The defendant 
also gave the plaintiff a mortgage of real estate, which was 
to be void if the defendant performed the conditions of the 
bond above described. It was held, that the bond was a 
lawful contract and not usurious; for if the ship had been 
lost at any time during the three years, the plaintiff was to 


lose all the money which should then be due upon the bond. 
Thorndike vy. Stone, 11 Pick. 183. 


. (Attachment of the ship by the bottomry creditor.) An attach- 


ment of the ship before the expiration of the three years, in 
a suit brought by the plaintiff upon a debt due from the de- 
fendant having no connexion with the bond, whereby the de- 
fendant was prevented from employing the ship, was held not 
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to excuse the defendant from the performance of the condi- 
tion, the attachment being occasioned by his fault in not 
paying the debt. Jb. 

BOTTOMRY. See Bonn. 

CARRIER. See Common Carrier. 

CERTIORARI. 

1. (As to setting aside verdict.) The court cannot, upon a writ 

of certiorari, examine into the merits of a case, and set aside 
a verdict as being against evidence. Vightingale, Petitioner, 
&c. 11 Pick. 168. 
(As to evidence aliunde.) Whether evidence aliunde can be 
received upon the return of a certiorari, to show errors or 
irregularities not apparent upon the record, quere. Wilbra- 
ham v. County Commissioners of Hampden, 11 Pick. 322, 

CHANCERY. 

1. (Prayer for relief.) Ina bill in equity between partners,a 
prayer that the defendant may be held to render an account 
of all moneys and effects of the firm received by him, and of 
all other matters relating to the concern, is equivalent*to a 
prayer for general relief. Miller vy. Lord, 11 Pick. 1 

2. (Plea of limitations and answer.) Where the defendant 
pleads the statute of limitations in bar to the whole of a bill 
in equity, he must, in his answer in support of the plea, 
answer all the charges in the bill which may avoid the bar 
by showing a new promise; but he is not bound to answer to 
the original cause of action. Chapin vy. Coleman, 11 Pick. 
331. 

3. (Answer of one copartner does not prove others to be copart- 

ners.) Upon a bill in equity by one partner against his co- 

partners for an account, the answer of one of the defendants 
will not be evidence to charge another. Jb. 

(Answer of one copartner charges others.) But if it appears 

that the defendants, as constituting a partnership among 

themselves, of the one part, were in partnership with the 
plaintiff, of the other part, the answer of one of the defend- 
ants would be evidence to charge the others. Ib. 

5. (Specific performance.) The court has no power to decree 
a specific performance of a contract, unless every part of it 
has been reduced to writing. Brooks y. Wheelock, 11 Pick. 
439. 

6. (Specific performance.) Thus, where the defendant entered 
into a contract in writing to execute and deliver a deed of 
land upon the payment of certain notes given for the purchase 


th 
— 
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money, at maturity, and made a subsequent verbal promise 
to deliver the deed upon payment of the notes before they 
should fall due, it was held that a bill in equity against him 
for the specific performance of the contract as modified by 
the verbal agreement, could not be sustained. Jb. 


See Costs 3, 4, 5, 6, 7, 8, 9. 
COMMON BARRATOR. See Barrarry. 
COMMON CARRIER. 


Pe 


i) 


or 


. (Manner of carrying goods.) 


(Manner of carrying goods.) If a common carrier receives 
goods directed to be carried in a particular manner and 
position, he is bound to carry them in that manner and posi- 
tion; and if he carries them otherwise and they are lost or 
damaged, the burden will be upon him to prove that the loss 
or damage was in no degree attributable to his breach of 
contract, but was occasioned solely by the act of God or a 
public enemy, or by the act or fault of the owner himself. 
Hastings v. Pepper, 11 Pick. 41. 

A box containing a glass 
bottle filled with oil of cloves, delivered to a common carrier, 
was marked ‘ Glass— with care —this side up.’ Held that 
this was a sufficient notice of the value and nature of the 
contents, to charge him for the loss of the oil, occasioned by 
his disregarding such direction. Jb. 

(Injury to passenger. Variance.) Under a declaration 
alleging that the defendants ‘so carelessly and negligently 
provided, fitted out, managed and conducted their stage- 
coach, that while they were driving and conducting the same, 
it broke down’ and thereby injured the plaintiff, who was a 
passenger, the plaintiff proved, as the occasion of the injury, 
an insufficiency in the coach itself, the nut for securing one 
of the wheels being shown to be unfit for that purpose, in 
consequence of which the wheel came off. Held, that there 
was no variance. Ware vy. Gay, 11 Pick. 106. 


. (Certainty in averment.) Held, also, that the above mode of 


declaring, not alleging in what particular the defendants 


were negligent in providing and fitting out the coach, was 
sufficiently certain. Ib. 


. (Proof of negligence.) If in an action by a passenger against 


the proprietors of a stage-coach, for an injury occasioned by 

the insufficiency of the coach, the plaintiff proves that while 

the coach was driven at a moderate rate upon a plain and 

good level road, without coming in contact with any other 

object, one of the wheels came off and the coach overset, 
VOL. XI.—NO. XXII. 36 
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whereby the plaintiff was hurt, the law will imply negligence, 
and the burden of proof will rest upon the defendants to rebut 
this legal inference, by showing that the coach was properly 
fitted out and provided. Jb. 


CONSTITUTIONAL LAW. 


(Ex post facto law.) A statute erecting a new tribunal, or 


giving jurisdiction to an existing court, to try past offences, 
is not ex post facto. Commonwealth v. Phillips, 11 Pick. 28. 


CONTRACT. 


1. 


i) 


( Terms differently understood by parties.) If the parties to an 
agreement understand it differently at the time of entering 
into it, but neither party makes known his construction to 
the other until after the agreement is concluded, they will, 
in a court of equity, be bound by the terms of the agreement, 
and these terms will be construed by the court. Miller v. 


Lord, 11 Pick. 11. 


. (To share profit and loss.) Where the plaintiff and the de- 


fendant agreed to share equally in the profit or loss on the 
sale of goods to be purchased, it was held, that the fact that 
the plaintiff alone purchased and paid for the goods, did not 
of itself imply a promise on the part of the defendant to repay 
him half of the money advanced, before the final settlement 
of the transaction. Williams v. Henshaw, 11 Pick. 79. 


. (Compliance.) The defendant having agreed to make shin- 


gles for the plaintiff, and the plaintiff having agreed to furnish 
suitable materials, and the plaintiff having brought an action 
of the case for fraud in making the shingles, it was held, that 
although the defendant might lawfully have refused to make 
the shingles unless the materials furnished by the plaintiff 
were suitable, still he was not obliged so to refuse, and in 
defence to such action he has a right to prove that the shin- 
gles were as good as could have been made out of the mate- 
rials furnished. Morion v. Fairbanks, 11 Pick. 368. 


CONVEYANCE. 


(General words, ‘however otherwise bounded.’) Where a 
deed of a parcel of land, after describing it by bounds and 
admeasurements in feet and inches, contained the words — 
‘ or however otherwise the same is bounded or reputed to be 
bounded, being the mansion-house and land thereto belong- 
ing,’ — it was held, that this sweeping clause did not enlarge 
the grant; although if these general words had stood alone, 
they would have carried the mansion-house and land belong- 
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ing to it not embraced by the particular description. Tyler 
v. Hammond, 11 Pick. 193. 

2. (As to fee in a highway passing.) Where a deed of land 
describes it as bounding on a road, but sets forth metes and 
bounds which plainly exclude the road, no part of the soil 
and freehold of the road passes by the grant. Ib. 

3. (Deed is proof of grant.) A deed duly executed, acknow- 
ledged and recorded, is always admissible evidence to prove 
a grant, whether the grant is a valid grant or not. Ib. 

4. (Registry.) Where two persons claiming the same parcel of 
land, do not derive their titles from the same grantor, the 
last purchaser cannot object that the deed to the former was 
not on record at the time of the last purchase. Jb. 

5. (Registry.) Thus, where the demandant who claimed under 
an ancient deed not recorded, had not been in the visible 
possession of land for more than forty years, the same having 
been used as a highway during that period, and the tenant, 
upon the discontinuance of the way, purchased without notice 
of such deed, from a stranger to the demandant’s title, it was 
held, that such deed, which had been subsequently put upon 
record, was admissible evidence in support of the demandait’s 
title; though if the demandant and the tenant had derived 
their titles from the same grantor, the deed would not have 
availed the demandant. Jb. 

6. (Disseizin. Estoppel.) Where a grantor, for a considera- 
tion named, conveyed in fee a parcel of land, the grantee 
‘yielding and paying thereout a quitrent for the same,’ annu- 
ally forever to the town of Boston; and likewise, ‘for the 
consideration aforesaid,’ quitclaimed all his right in a parcel 
of land adjoining the first; both of which parcels originally 
belonged to the town; it was held, that the quitrent had 
reference to the first parcel only, and that the payment of it 
by the grantee did not estop him to allege a disseisin by him 
of the town, of the other parcel. Ib. 

COSTS. 

1. (Altendance of witness.) Costs may be taxed for the attend- 
ance of a witness, although he may not have been examined 
in the cause. Farmer vy. Slorer, 11 Pick. 241. 


te 


. (Against administrator.) Where an administrator is sum- 
moned in to defend a suit commenced against his intestate, 
and in which the plaintiff prevails, judgment for costs must 
be rendered against the administrator de bonis testatoris and 
not de bonis proprus. Healy vy. Root, 11 Pick. 389. 
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ra 


~! 


- (An equity.) In general, the prevailing party in a suit in 
equity is entitled to costs. Clark vy. Reed, 11 Pick. 446. 
- (In equity.) Where, however, the plaintiff in equity had 
good reason to believe he had sufficient cause for bringing 
his suit, but upon the defendant’s answer it appears that such 
cause did not exist, the plaintiff will not generally be held to 
pay costs, if the defendant was in such a situation as to 
render it probable that he was amenable to the plaintiff upon 
equitable principles. Ib. 
- (In equity.) But if the plaintiff knew all the facts in the case 
and made a claim in equity which was successfully resisted, 
he will be adjudged to pay costs. Ib. 


- CIn equity.) Thus, where several persons subscribed an 


agreement to pay money for the purpose of establishing a 
line of stage-coaches, but the instrument contained a stipula- 
tion that no subscriber should be liable to pay any assess- 
ment provided he chose to abandon his share or shares to 
the company, and that a refusal to pay any assessment should 
operate as a forfeiture of his share or shares, and some of 
the subscribers who alleged that they had paid more than 
their proportion of the expenses incurred and were liable for 
debts, brought a bill in equity for contribution against the 
subscribers who had refused to pay their assessments, charg- 
ing them as partners, and the bill was not sustained, costs 
were awarded for the defendants. Ib. 

(In equity.) The defendants in such suit being very 
numerous, and some having joined in their answers, and 
others having filed separate answers, the main subject of 
controversy, however, being the same, viz. whether there 
was a partnership or joint liability, the court directed that, 
in addition to one general bill of costs for the defendants, to 
be taxed as in an action at law, a specific sum should be 
taxed for each distinct answer filed to the original bill and to 
an amended bill. Jb. 

(In equity. Whether joint or several.) To a bill in equity 
by a member of a manufacturing corporation against other 
members, for an account of the corporate property, the de- 
fendants pleaded severally to the jurisdiction of this court as 
a court of equity, in such a case, and the bill was dismissed 
accordingly for want of jurisdiction; and upon the question 
whether the defendants were entitled to any costs, and if to 
any, whether to joint or several costs, the court allowed them 
to tax jointly one bill of costs. Pratt v. Bacon, 11 Pick. 495, 
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9. 


(Of deposition.) If a deposition is not used at the trial for 
which it was intended, the deponent being then present, but 
is used at a subsequent trial, the expense of taking it may 
be taxed in the bill of costs. Lamb vy. Stone, t1 Pick. 527. 


COVENANT. 


~ 
~ 


a 


—s 


on 


(Dependent.) The plaintiff covenants to sell a house to the 
defendant for a certain sum, the defendant covenanting to 
pay the plaintiff that sum on the day when the house shall be 
finished and the key delivered to the defendant with a satis- 
factory deed and title free of all incumbrances. Held, that 
the covenants were dependent, and that the plaintiff was not 
bound to make an unconditional tender of a deed, unless the 
defendant was willing to accept it and pay the purchase 
money. Howland v. Leach, 11 Pick. 151. 


. (Covenants relative toa sale that is void.) If ina deed of sale 


with covenants, the sale appears on the face of the deed to 
be void, the covenants which are relative and dependent are 
void, but not those which are collateral and independent. 
Wade v. Merwin, 11 Pick. 280. 


. (Covenants collateral to a void sale.) Thus, where an officer 


sold on execution an equity of redemption, and in his deed to 
the purchaser covenanted that he had obeyed all the direc- 
tions of law relative to such sales, it was held, that even if 
the grant was void on the face of the deed, this covenant was 
binding, it being collateral to the grant. Ib. 


. (That grantor had sold according to law.) Where such 


grantor covenanted that he had obeyed all the directions of 
law relative to such sales, but afterwards neglected to return 
the execution, it was held, that the covenant was broken. Jb. 


. (Damages.) The measure of damages in an action of cov- 


enant for such breach, is the sum paid by the purchaser for 
the equity of redemption, and interest thereon. Jb. 


. (Damages.) Where, therefore, the debtor against whom the 


execution was issued was insolvent, and the purchaser bid 
at the auction a much larger sum than the equity of redemp- 
tion was worth, and part of the sum so bid was paid in satis- 
faction of the execution, and the residue was applied toward 
the satisfaction of another execution in favor of the purchaser 
himself against the debtor, it was held, that the sum bid, (and 
which was the consideration stated in the deed, ) with interest 
thereon, was not the measure of damages, but that the value 
of the equity of redemption, to be determined by a jury, with 
interest thereon, was the measure of damages. Jb. 


36* 
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7. (Damages.) The land, of which the equity of redemption 
was thus sold and conveyed, was under a second mortgage 
made as collateral security for a note payable in labor upon 
materials to be furnished within a limited time by the mort- 
gagee, but such materials were not furnished until after the 
time had expired; and it was held, that the mortgagor might 
waive the agreement as to the time, and that in estimating 
the value of the equity of redemption as a measure of dam- 
ages for the breach of the covenant, the jury had a right to 
consider whether there had been such a waiver. Ib. 

See Damaces, 1. 
DAMAGES. 
1. (Covenant for quiet enjoyment.) In an action for a breach 
of a covenant for quiet enjoyment, the jury or referees may 
allow, besides the amount of injury sustained at the time of 
the breach, interest on that amount, up to the time of the 
finding or award, as a portion of the damages. Hovey v. 
Newton, 11 Pick. 421. 

. (Covenant to discharge incumbrances.) The defendant con- 
veyed land to the plaintiff in mortgage, and gave a bond with 
condition that he would discharge all incumbrances. The 
plaintiff having entered for foreclosure, a prior mortgagee 
recovered judgment for possession for the non-payment of a 
sum found due on his mortgage, and afterwards entered upon 
the plaintiff and evicted him. The plaintiff commenced an 
action upon the bond before the eviction, and upon a hearing 
in equity after the eviction, it was held, that the measure of 
the plaintiff’s damages was the amount of the first mortgagee’s 
judgment and costs, with interest computed thereon to the 
time of rendering the judgment for the plaintiff. Wetmore 
v. Green. 11 Pick. 462. ° 

See Covenant, 6, 7, 8; Error; Sate, 5. 

DEBTOR AND CREDITOR. See Action on tue Case; 
AssiGNMENT; ATTACHMENT. 

DEED. See Evipence, 4. 

DEVISE. 

1. (In trust.) A testator devised his estate to his executor in 
trust to sell the same, and after paying debts and legacies, to 
invest 2500 dollars in stocks and apply the income to the 
benefit of E. L. for her life, and to invest the residue in stocks 
and to apply the net income for the maintenance and educa- 
tion of F. H. until he should become of age, and then to pay 
to him the yearly income during his life, and upon the death 


i) 
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to 


of either F. H. or E. L. to assign to his or her children, the 
capital stock from whence his or her income was derived, but 
if either died without leaving any child, the income of the 
deceased was to be paid to the survivor during life, and after- 
wards the capital stock was to be transferred to the children 
of such survivor; but if both should die without leaving any 
child, the capital stock was to be transferred to the testator’s 
heirs. Held, that the trustee was authorized to apply to the 
maintenance and education of F. H. only the income of the 
trust fund, and that the consent of E. L., the immediate de- 
visee over, would not justify him in breaking in upon the 
capital. Longley vy. Hall. 11 Pick. 120. 


. (Conditional legacy.) The testator likewise empowered the 


trustee to raise out of the stocks directed to be procured and 
held in trust for F. H., the sum of 500 dollars, upon his 
coming of age, and thereupon to pay over to him such sum, 
if the trustee in his discretion should deem it expedient. 
Held, that the trustee could not apply this sum to expenses 
incurred before the cesfwi que trust came of age. 1b. 


. (Construction as to devise of estate for life.) Devise: —‘I 


give and bequeath to my wife a tract of land containing 
twenty acres, together with the house thereon standing, 
reserving, however, tomy mother the privileges which she has 
heretofore enjoyed in said house, during her life. I also in 
like manner give and bequeath to my wife all my personal 
property to the intent that she may be enabled to pay all my 
debts. All the before mentioned premises my wife is to have, 
use, occupy and enjoy during the term of her natural life, 
and at her decease I devise and bequeath that all and every 
part thereof both real and personal, do revert and enure to 
my brothers and sisters. — 1 will, devise and bequeath that 
my mother retain the usual privileges of the house, &c., and 
that she be comfortably supported out of the before bequeath- 
ed and devised premises to my wife during the term of her 
natural life. —TI will, devise and bequeath that the residue of 
my real estate, being about sixty acres, be committed to the 
care, management and disposal of my wife (if necessary) for 
the support of my mother during the term of her life, and 
at her decease the sixty acres to revert and become a fee 
simple in the hands of my said brothers and sisters.” The 
wife was appointed executrix, and after the death of the 
mother she presented for allowance her administration ac- 
count, exhibiting a balance due to her for payments made for 
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or 


the support of the mother. It was held, that the wife took 
only an estate for life inthe twenty acres, and that as execu- 
trix she was bound to account for the income of the twenty 
acres, and of the personal property remaining after the pay- 
ment of debts and expenses, and if such income should not 
be sufficient to reimburse the expenses incurred for the sup- 
port of the mother, the income of the sixty acres should be 
applied to make good the deficiency. Davison y. Gates, 11 
Pick. 247. 


. (‘Support,’— how construed.) A testator bequeathed to the 


plaintiff the use of 300 dollars during her natural life; and 
after divers legacies to other persons, he gave as follows; — 
In addition to the foregoing bequest made to the plaintiff, I 
give and bequeath to her a handsome support during her 
natural life, to be furnished by my executors, and the expen- 
ses thereof to be paid out of my estate by my said executors. 
—In an action for the legacy given in this last clause, it was 
held, that parol evidence of the declarations of the testator, 
showing his intention that this clause should take effect only 
in case the plaintiff’s other resources should be insufficient 
for her support, was inadmissible. Crocker vy. Crocker, 11 Pick. 
959 


aw tea. 


. (‘ Support,’ —how construed.) Held, also, that independently 


of extrinsic evidence the plaintiff was entitled to a reasonable 
support under this clause, notwithstanding she might have 
the ability to support herself by other means. Jb. 


. (‘ Support,’ —how construed.) Held, also, that she was not 


bound to go into the family of one of the executors to receive 
lodging and subsistence, but was entitled to the support in 
whatever place she might choose to reside. 0. 

(Income of personal estate.— Marshalling.) Devise: —‘I 
give to my wife the improvement of all my éstate, real and 
personal, which improvement to belong to herself for her own 
benefit, so long as she remains my widow, but should she 
marry or die, I bequeath the estate in manner following,’ &c. 
giving real estate and pecuniary legacies to the testator’s 
children. In a codicil the testator says: ‘It is my will that 
after settling my estate my wife have the interest of the 
remainder of my personal estate, and that the judge of pro- 
bate appoint a disinterested person to take charge of said 
personal estate and pay the interest to her so long as she 
remains my widow, and after her decease the personal estate 
to be divided equally among my heirs.’ It was held, that 
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the widow was entitled to the interest of the personal property 
not applied to the payment of debts and charges of administra- 
tion, from the death of the testator, and not merely from the 
time when his estate should be settled; and that the pay- 
ment of the pecuniary legacies was to be postponed until after 
her right to such interest should terminate. Lamb vy. Lamb, 
11 Pick. 371. 

(Legacy contingent on legatee’s surviving.) A testator gives 
‘to my several grand-children hereafter named, to wit, &c. 
(naming nine grand-sons and nine grand-daughters) all the 
remainder of my real and personal estate to be equally 
divided between them.’ He then authorizes a sale by his 
executors, of his real and personal estate, and directs that 
the proceeds, after the payment of his debts, &c. shall ‘be 
equally divided between my several grand-children named in 
this eleventh section: — provided however, and itis my inten- 
tion that if any of my grand-sons should die before they 
arrive to the age of twenty-one years, the share of the one 
so dying is to be equally divided among the surviving ones; 
—provided also, that if any of my grand-daughters should 
die before they arrive to the age of eighteen years, the share 
of the one so dying is to be equally divided among the sur- 
viving ones.’ It was held, that the legacy toa grand- -child 
under the age specified was a contingent legacy, and that it 
was the duty of the executors to retain the same in their 
hands until the legatee’s death or attainment of such age; 
and that a payment by them to the guardian of a legatee who 
afterwards died before attaining such age, was made in their 
own wrong. Cowdin vy. Perry, 11 Pick. 503. 

(Decree of judge of probate.) The settlement in the probate 
court, of an account in which the executors charged the 
legacy so paid to the guardian, was held, not to estop a sur- 
viving residuary legatee from maintaining an action against 
the executors for his share of the legacy so paid, notwith- 
standing he had notice and was present at the settlement of 
the account; for the judge of probate has no jurisdiction of 
the questions to whom and at what time a legacy is to be 
paid. 1b. 


DISSEIZIN. See Seizin. 
EASEMENT. 


§. 


(As to extinguishment of, by unity of possession) Where a 
tenant holds land by a defective title, and an easement in it 
by a valid title, the easement is not extinguished by unity of 
possession. T'yler v. Hammond, 11 Pick. 193. 
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2. (Estoppel.) If in a writ of entry the tenant pleads the gen- 
eral issue, whereby he claims the fee, but fails to support his 
plea, he is not thereby estopped from setting up a claim to 
an easement in the land. Ib. 

ERROR. 

(As to mode of assessing damages.) ‘A judgment upon a default 
will not be reversed, because it does not appear by the record 
how the damages were assessed, the presumption of law 
being that they were legally assessed, unless the record 
shows the contrary. Fairfield v. Burt, 11 Pick. 244. 

EVIDENCE. 

1. (Record.) A copy of the proceedings of any court of record 
in this commonwealth, certified to be a true copy of the 
record of such court, by the clerk of such court, under the 
seal thereof, is competent evidence of the existence of such 
record, in any other judicial tribunal in this commonwealth. 
Commonwealth vy. Phillips, 11 Pick. 28. 

2. (Parol, under policy.) Where a policy of insurance is 
made on property on board of a vessel ‘ for the owners of the 
vessel,’ extrinsic evidence is admissible to show that the 
insurance was intended by the assured to cover both joint 
and separate property of the owners. Foster v. United States 
Ins. Co., 11 Pick. 85. 

3. (Collateral fact.) In an action against underwriters to 
recover for an alleged sea damage to bales of blankets 
bought of the manufacturer in Great Britain, and imported 
into this country, the defence was, that the damage arose in 
the manufacture or packing of the blankets, and evidence was 
offered to prove that the damage was of a peculiar kind and 
different from salt water damage, and that other bales of 
blankets made by the same manufacturer and imported in 
other vessels in the same year, had sustained damage of the 
like nature. Held, that this evidence was admissible. Brad- 
ford vy. Boylston Fire and Marine Ins. Co., 11 Pick. 162. 

4. (Deed is proof of grant.) A deed duly executed, acknowl- 
edged and recorded, is always admissible evidence to prove 
a grant, whether the grant is a valid grant or not. Tyler v. 
Hammond, 11 Pick. 193. 

5. (Examining witness.) A party calling a witness interested 
against him, cannot confine the cross-examination to points 
in which the witness has no interest. Merrill v. Berkshire, 
11 Pick. 269. 

6. (Admissibility of witness nut determined by jury.) On a trial 
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before a jury empanneled by an officer in pursuance of the 
statutes respecting the laying out of highways, it is the pro- 
vince of the officer, and not of the jury, to determine on the 
admissibility of evidence. Ib. 

7. (Proof of decease.) Where a demandant claimed a title 
under one of six children of the former owner of the land, 
evidence that inquiries had been made in regard to the other 
five children and that nothing had been heard of them for 
seventy years, was held sufficient to justify a jury in finding 
that they had died without issue. King v. Fowler, 11 Pick. 
302. 

8. (Proof by plaintiff of his own declarations.) A witness testi- 
fied, that the plaintiff came to his store with the defendant 
and directed him to furnish the defendant with goods, saying 
I, or we (by which the witness understood the plaintiff and 
his partner) will be responsible; that the goods were furnished 
and charged to the plaintiff and his partner; that afterwards 
in a general settlement of accounts between the plaintiff and 
the witness, the plaintiff paid for the goods, and informed the 
witness that his partner had nothing to do with the matter; 
that the plaintiff was not present when the goods were charged 
to the partnership, nor did the witness know that he knew in 
what manner they were charged, until payment was due and 
the witness spoke to him about it, and the witness’s impres- 
sion was, that that was the time when the plaintiff made this 
last declaration. It was held, in an action by the plaintiff 
alone against the defendant, to recover for the money paid 
for the defendant, that this declaration of the plaintiff was 
admissible in evidence as part of the res gesf@: the rather, as 
it was made in the ordinary course of business and before any 
controversy had arisen, and was apparently against the plain- 
tiff’s interest, and the money was actually paid in conformity 
to the declaration. Allen vy. Duncan, 11 Pick. 308. 

9. (Auditors’ report.) The report of auditors appointed by the 
court, to state an account between the parties to an action, 
pursuant to st. 1817, c. 142, for facilitating trials in civil 
causes, is prima facie evidence upon the trial before the jury. 
Allen v. Hawks, 11 Pick. 359. 

10. (Plaintiff gives evidence of his own acts and declarations, part 
of the ves geste.) In trespass for taking horses claimed by 
the plaintiff’ under a sale alleged by the defendant to be 
fraudulent as against creditors of the vendor, the plaintiff 
offered evidence to show, that after the sale he directed the 
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vendor to take the horses to an inn and get them kept at the 
plaintiff ’s expense, and that on the next day he himself told 
the innkeeper that he owned the horses by virtue of a bill of 
sale, and would pay for their keeping. It was held, that 
these declarations of the plaintiff were admissible as part of 
the res geste. Boyden v. Moore, 11 Pick. 352. 

11. (Interest of witness.) In an action of trespass against an 
officer, by whom goods claimed by the plaintiff were attached 
on several writs sued out by creditors of another person and 
were at their request sold on mesne process, one of the cred- 
itors who has discontinued his suit is not a competent witness 
on behalf of the officer, to prove that the goods were the pro- 
perty of the debtor and not of the plaintiff; for in case the 
officer succeeds in his defence, the expenses of the sale will 
be a charge against the fund in his hands, but if he fails, they 
will be a charge against the creditors at whose request the 
sale was made. Ib. 

12. (Admissions of partner.) The confessions of one partner 
made after the dissolution of the partnership, in relation to a 
demand against the partnership not barred by the statute of 
limitations, are competent, though not conclusive evidence 
against a copartner, the joint contract being first proved 
aliunde. Cady v. Shepherd, 11 Pick. 400. 

13. (Circumstantial.) In trespass for taking the plaintiff’s 
horse, the defendant relied on evidence that a debtor, in fail- 
ing circumstances, fraudulently conveyed the horse to his 
son, and that the plaintiff, with knowledge of the fraud, 
received it of the son in exchange for another horse. The 
plaintiff, to rebut the evidence of such knowledge, called a 
witness, who testified that before the debtor was in failing 
circumstances, he heard him speak of exchanging horses with 
the plaintiff. It was held, that this evidence was a‘missible, 
as tending to prove the fact, that the debtor had talked of 
selling, and his son of buying, and the plaintiff of exchanging 
before the failure. Rice v. Bancroft, 11 Pick. 469. 

See Certiorari 2; Common Carrier 5; Practice 1, 2, 3. 

EXECUTORS AND ADMINISTRATORS. 

1. (Proof of payment and satisfaction.) In an action upon an 
administration bond, evidence that the parties interested in 
the estate of the intestate agreed that the administration 
should be suspended or waived, and that with their consent 
the property was delivered over to the intestate’s widow, will 


not, i seems, sustain the plea of payment or performance. 
Jones y. Coffin, 11 Pick. 45. 
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2. (Breach of bond.) But if these facts would amount to a legal 
defence, they might perhaps be pleaded as an excuse for non- 
performance, or as accord and satisfaction. Ib. 

3. (Inlerest.) Where the settlement of a testator’s estate is 
delayed a long time without any negligence on the part of the 
executor, and he has not used nor made profit of the funds 
in his hands, he is not chargeable with interest. Lamb v. 
Lamb, 11 Pick. 371. 

EX POST FACTO LAW. See Constirutionat Law. 

INDICTMENT. 

(Repeal of law before judgment.) There can be no legal con- 
viction for an offence, unless the act is contrary to law at the 
time it is committed; nor can there be a judgment, unless 
the law is in force at the time of the indictment and of the 
judgment. Commonwealth y. Marshall, 11 Pick. 350. 

See Barratry; Costs, 2. 

FACTOR. See Principat anp AGENT. 

HIGHWAY. See Conveyance, 2. 

INSOLVENT DEBTOR. See Assignment. 

INSOLVENT ESTATE. 

1. (Claim of dormant partner.) A surviving dormant partner, 

being a creditor of the firm, may file his claim before com- 
missioners of insolvency upon the estate of the deceased 
active partner, and they may allow it upon the condition that 
the payment of it shall be postponed until all the demands 
against the partnership shall have been paid in full. Johnson 
v. Ames, 11 Pick. 173. 

9 


2. (Contingent claim.) Commissioners of insolvency on the 


estate of a person deceased, are not authorized to allow a 
claim against the deceased which depends on a contingency 
whether it will ever become due. Harding v. Smith, 11 
Pick. 478. 

3. (Contingent claim.) ‘Thus, where the plaintiff agreed to sup- 
port a third person during his life, and took from the deceased 
a bond of indemnity, it was held, that the commissioners were 
authorized to make the plaintiff an allowance only for his ex- 
penses previous to the close of the commission, it being uncer- 
tain how long such third person would live, and what amount 
would be required for his support, and whether the plaintiff 
would continue to fulfil his agreement to support him. Jb. 

INSURANCE. 

1. (Seaworthiness in port.) In the case of insurance on carge 
and freight at and from a foreign port, the policy will attach, 

VOL. XI.—NO. XXII. 37 
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to 


notwithstanding the vessel, while in port with the cargo on 
board, may need repairs to put her in a fit condition to under- 
take the voyage; the implied warranty being that she shall 
be seaworthy, not at the time of having her cargo on board, 
but at the time of her sailing. Merchants’ Ins. Co. v. Clapp, 
11 Pick. 56. 


. (Seaworthiness in port.) Thus, insurance was made, Novem- 


ber 7, 1827, on cargo and freight of a vessel, at and from 
Vera Cruz to Campeachy and Laguna, either or both, and 
at and from thence to her port of discharge in the United 
States, and on December 18th, by an alteration in the policy 
for an additional premium, permission was given her to 
return from Laguna to Campeachy, and proceed thence to her 
port of discharge in the United States, instead of proceeding 
as before described. The vessel, while at Vera Cruz, with 
a cargo on board, was unseaworthy for a voyage; she how- 
ever sailed thence, in September, 1827, for the United States, 
but from necessity put into Campeachy, where the cargo was 
unladed, the vessel caulked, and the cargo reladed. She 
sailed to Laguna, where she arrived October 27th, and took 
in a quantity of log-wood. She then began to leak again, but 
on November 13th got under weigh for the United States. 
She put into Campeachy again from necessity, and on the 
29th proceeded for the United States. She again went to 
Campeachy from necessity, and the cargo was there wholly 
unladed, the vessel repaired and made seaworthy, and the 
cargo sold to defray the expense of these repairs. She then 
went to Laguna, and took in another cargo with which she 
arrived in the United States. It was held, that the policy 
attached at Vera Cruz, and again at Campeachy after the 
vessel was there made seaworthy, and therefore that the 
insurers were entitled to recover both of the premiums. Jb. 


. (Authority to insure.) One tenant in common of a vessel 


has no right, merely in virtue of such relation, to cause insur- 
ance to be made on property on board, for his co-tenant. 
Foster v. United States Ins. Co., 11 Pick. 85. 


. (Authority to msure.) A master of a vessel has no right, 


merely as master, to procure insurance for the owners. Ib. 


. (Authority lo insure.) Where a master of a vessel, who was 


also a part owner, carried to a foreign port property belong- 
ing to the owners of the vessel, and disposed of the same, 
and put on board the proceeds to be brought home, part of 
which was joint property, and part separate property, 
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and caused insurance to be made ‘on property on board, 
for the owners of the vessel,’ it was held, that the policy 
covered his own interest, both joint and separate, but that it 
did not protect the interest of the other owners, there being 
no proof of a previous direction to him to procure insurance, 
or of a ratification of his act. Ib. 

6. (Evidence of subject intended.) Where a policy of insurance 
is made on property on board of a vessel ‘for the owners of 
a vessel,’ extrinsic evidence is admissible to show that the 
insurance was intended by the assured to cover both joint and 
separate property of the owners. Ib. 

7. ( Total loss.) The submersion of a ship insured, is or is not 
a total loss, according to the circumstances. Sewall vy. Uai- 
ted States Ins. Co., 11 Pick. 90. 

8. ( Total loss, fifty per cent.) In determining whether the ex- 
pense of repairing a ship which has been stranded, amounts 
to half her value, so as to constitute a constructive total loss, 
the expense of getting the ship afloat is to be included; and 
whether this expense was incurred in saving the ship alone, 
or as a proportion of the expense of saving the ship and 
cargo, is immaterial. But the rule of deducting one third 
new for old, does not apply to this expense of saving the ship. 
Tb. 

9. (Description of subject.) Whether the outfits of a whaling 
ship would be protected by a policy on cargo, quere. Pad- 
dock v. Franklin Ins. Co., 11 Pick. 227. 

10. (Description of subject.) But the oil and other articles 
which are the ordinary products of the voyage and the pro- 
curing of which constitutes its direct object, are covered by 
such a policy. Ib. 

11. (Commencement of risk.) A policy ‘ on cargo, lost or not 
lost, on board of a ship now on a whaling voyage in the Paci- 
fic Ocean, during her stay and until her return, beginning the 
adventure upon the said cargo as aforesaid,’ relates back to 
the commencement of the voyage, so as to cover a loss which 
happened at any time anterior to the date of the policy and 
after any oil was taken in. Jb. 

12. (Seaworthiness.) Where a ship is insured for a voyage, it 
is the duty of the owner to keep her seaworthy during the 
voyage, if it is in his power, and if she is rendered otherwise 
by damage or loss in her hull, sails, equipments, or crew, he 
is bound to repair or supply the damage or loss as soon as he 
conveniently can; and if he neglects to do so, and in conse- 
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quence a loss ensues, the underwriter will not be liable for 
it; but for'a loss ensuing which is in no way attributable to 
such neglect, i seems the underwriter will be responsible. 
Ib. 

13. (Seaworthiness.) Where a vessel insured sails apparently 
in a seaworthy condition, and is never afterwards heard from, 
the law presumes that the loss was occasioned by a peril 
insured against. But where it is proved that the vessel was 
lost by springing a leak and foundering in moderate weather, 
the presumption is that the loss arose from weakness and 
internal defect, and the burden of proof is upon the assured 
to show that it arose from some extraordinary injury coming 
under the denomination of a peril of the sea. Ib. 

INTEREST. 

(Between copartners.) In general, where articles of copartner- 
ship permit the partners to withdraw certain sums annually, 
without containing any stipulation in regard to interest thereon, 
interest will not be allowed. Miller v. Lord, 11 Pick, 11. 

See Execurors, &c. 3. 

JUDGMENT. See Action. 

JURY. 

1. (Interest of juron.) It is a good cause of challenge to a juror, 
that the same state of facts which will warrant a verdict for 
the plaintiff in the suit, will support an action, upon the trus- 
tee statute, against the defendant upon a judgment against 
the plaintiff which has been assigned to the juror Davis v. 
Allen, 11 Pick. 466. 

2. (Interest of juror.) A writ of review was granted on account 
of such interest of a juror, where it did not come to the 
knowledge of the defendant until after the verdict had been 
returned in favor of the plaintiff and after the final adjourn- 
ment of the court. Jb. 

3. (Verdict.) Ifajury agree upon a verdict during the adjourn- 
ment of the court, and are thereupon permitted to separate, 
and afterwards, on their coming into court, one of them dis- 
sents, the verdict cannot be recorded. Lawrence v. Stearns, 
11 Pick. 501. 

LANDLORD AND TENANT. 

1. (Assumpsit for rent.) Assumpsit for use and occupation will 
lie only where there is a contract, express or implied; and 
the implication of a contract arising from the defendants hav- 
ing been in the occupation of land owned by the plaintiff, 
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may be rebutted by evidence that the defendant claimed to 
hold under an adverse title. Boston v. Binney, 11 Pick. 1. 

2. (Assumpsit for rent.) If a tenant at will or sufferance 
renounces the title of his landlord, assumpsit cannot be main- 
tained for the occupation subsequent to the renunciation. 
Ib. 

3. (Assumpsit for rent.) Where the defendant bound himself 
under a penalty, to convey land to the plaintiffs at such sum 
as arbitrators should award, and deposited a deed with the 
arbitrators to be delivered to the plaintiffs, on the publishing 
of the award, and agreed to become tenant to the plaintiffs 
until August 1, at such rent as the arbitrators should award, 
and the arbitrators made an award and delivered the deed to 
the plaintiffs, who thereupon tendered the purchase money 
to the defendant, but the defendant refused to abide by the 
award and tendered the penalty of his bond, and about the 
first of August consented that the tenants then in possession 
should remain, upon condition of their paying him the rent 
as they had heretofore done, it was held, that there was no 
implied contract on the part of the defendant to pay the plain- 
tiffs for the use and occupation of the land after the first of 
August. Ib. 

4, (Assumpsit for rent.) Held also, that in an action of assump- 
sit by the plaintiffs against the defendant for such use and 
occupation, the title to the land, which was claimed by both 
parties, could not be tried. Jb. 

“LAW AND FACT. 

(Maltreatment of a sailor.) In an action of assault and battery 
brought by a mariner against the mate of the ship who by 
order of the master had tied the plaintiff up to the rigging 
for the purpose of punishment, it was held, that the averments 
that the defendant was bound to obey the orders of the 
master, and that he used no unnecessary violence in tying 
up the plaintiff, were mixed questions of law and fact and 
therefore properly put in issue to the jury. Frost v. Ham- 
mail, 11 Pick. 70. 

LEGACY. See Devise, 

LEX LOCI. See Limirations. 

LIMITATIONS, STATUTE OF. 

(Lex loci and ler fori.) Where a debt was contracted in a 
foreign country, between subjects thereof, who remained 
there until the debt became barred by the law of Jimitations 
of such country, it was held, that our statute of limitations 


37* 
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could not be pleaded in bar to an action upon the debt, 
brought within six years after the parties came into this 
commonwealth. Bulger v. Roche, 11 Pick. 36. 

ee Cuancery, 2. 


LUNACY. 


(Contract with lunatic.) In trover for a promissory note, pledg- 


Ny 
] 


ed to the defendant by the plaintiff when he was insane, it is 
not a legal defence that the defendant, at the time when he 
took the pledge, was not apprized of the plaintiff’s being 
insane, and had no reason to suspect it, and did not over- 
reach him nor practise any fraud or unfairness. Seaver v. 
Phelps, 11 Pick. 304. 

TARRIAGE AND DIVORCE. 

. (Jurisdiction —domicil.) On a libel for a divorce a mensd, 
by the wife, it appeared that the husband’s domicil of origin 
was in Uxbridge, in the county of Worcester; that he inter- 
married with the libellant in 1810, and removed with her to 
Savannah, in Georgia, where he was engaged in business, 
and continued to reside there with his wifeand family until 

821, except in the summer seasons; which he usually spent 
in the northern states; that in 1821 he broke up his house- 
hold establishment at Savannah and returned to his father’s 
at Uxbridge; that after a few months’ residence there he 
established his family at Providence, in Rhode Island, where 
they remained till 1825, he passing the summer months in 
each year with them, but still continuing to carry on his busi- 
ness at Savannah; that in 1825 he brokc up housekeeping 
at Providence, and separated from his wife, and from that 
time to the present has kept up a household establishment at 
Uxbridge, on the farm which was his father’s and which was 
mortgaged to him before the death of his father in 1825; that 
he resided there during the summer months, employing house- 
keepers and domestics and superintendiag the management 


of the farm, but continuing to carry on business the rest of 


the year at Savannah; and that the wife came from Provi- 
dence into the county of Worcester to reside, in September 
1830, and soon after filed her libel. It was held, that the 
husband was domiciled in Savannah from 1810 to 1821, in 
Providence from 1821 to 1825, and in Uxbridge ever since; 
that the domicile of the wife followed that of her husband; 
and that this Court, sitting for the county of Worcester, had 
jurisdiction of the libel. Green v. Green, 11 Pick. 410. 


2. (Confession.) A divorce a vinculo for the cause of adultery 
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was decreed, where the only evidence of the crime was the 
confession of the guilty party, there being no reason to sus- 
pect collusion. Billings y. Billings, 11 Pick. 461. 

MORTGAGE. 

1, (Payment of previous mortgage operates as a conveyance.) 
The demandant, erroneously supposing that he was the pur- 
chaser of the equity of redemption of land which was subject 
to two mortgages, paid to the first mortgagee the amount due 
on his mortgage, aid took a deed in which the mortgagee 
‘remises, releases, grants, bargains and sells’ his interest in 
the land, ‘meaning hereby to release all the right I have in 
the premises, by virtue of said mortgage, the aforesaid sum 
having been this day paid me in discharge of said mortgage.’ 
In a writ of entry by the demandant against the second mort- 
gagee to obtain possession of the land, it was held, that the 
deed to the demandant operated as a grant of the legal estate, 
or a satisfied mortgage, and not as an assignment of the 
debt, for that was paid by the demandant. Wade vy. Howard, 
11 Pick. 289. 

2. (Construction of words, remises, releases, &c.) It was held, 
also, that the clause last quoted was not inconsistent with 
the words of release which were intended to operate, but was 
merely explanatory of the purpose of the mortgagee, viz. to 
acknowledge payment of the mortgage, and to avoid the 
inference of the debts being assigned, and that this clause 
was to be taken into consideration in construing the deed. 
Ib. 

3. (Partilion.) A judgment of partition on a petition by one 
tenant in common ayainst a cotenant who has mortgaged his 
interest in the land, is not binding on the mortgagee if he is 
not made a party to the suit and does not elect to confirm 
the partition. Colton vy. Smith, 11 Pick. 311. 

4. (Parlition.) Such mortgager, being permitted by the mort- 
gagee to remain in possession, has a right to occupy in com- 
mon with the cotenants, or in severalty, and his occupation in 
severalty, therefore, not bemg tortious, will not amount to an 
ouster or disseisin of the mortgagee and so will not prevent 
the mortgagee from sustaining a petition for partition. Jb. 

5. (Right of entry — trespass by mortgagee.) Where the condi- 
tion of a mortgage by deed poll was, that if the mortgager 
should occupy and cultivate the mortgaged premises and 
cause to be delivered annually to the mortgagee during his 
life, one half of the produce, in the following manner, viz. 
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the hay &c. to be deposited in the barn &c. standing on the 
land mortgaged, the deed should be void, it was held, that 
such condition operated, either by estoppel or by way of 
reservation, to vest the exclusive right of occupation and 
possession in the mortgager, so that if before condition broken 
the mortgagee should enter and disturb the mortgager’s pos- 
session, except for the purpose of taking away his own share 
of the produce, he would be liable to an action of trespass. 
Flagg v. Flagg, 11 Pick. 475. 

NEW TRIAL. 

1. (Instruction of judge at trial on matter of fact.) Where the 
judge instructed the jury, that certain testimony proved a 
material fact, when in truth it was only evidence from which 
the jury might or might not have presumed such fact, and a 
verdict was returned in conformity to the instruction, a new 
trial was granted. Tufts v. Seabury, 11 Pick. 140. 

2. (Mistake not ercepted to.) Where in an action on a policy 
of insurance on several bales of blankets, the plaintiff claimed 
a partial loss on all of the bales, and the judge instructed 
the jury that he was not entitled to recover unless he proved 
a damage to the amount of five per cent. and the plaintiff’s 
counsel did not call his attention to a stipulation in the policy, 
that partial loss was to be computed upon each package as 
if separately insured, it was held, that the plaintiff was not 
entitled to a new trial on the ground that the jury should 
have been instructed to find for the plaintiff if they found any 
one bale damaged to the amount of five per cent. Bradford 
v. Boylston Fire and Marine Ins. Co., 11 Pick. 162. 

3. (Instruction on matter of fact.) An order of the Court of 
Common Pleas, made in pursuance of Sf. 1820, c. 79, § 7, 
granting or refusing a new trial, is a matter within the dis- 
cretion of that court, and therefore not subject to any con- 
trol or revision by the Supreme Court. Gray vy. Bridge, 11 
Pick. 189. 

NUISANCE. 

1. (Warrant to abate.) The St. 1828, c. 137, § 6, which pro- 
vides that where judgment shall be rendered for the plaintiff 
in an action on the case for a nuisance, the court may, on 
motion of the plaintiff, in addition to the common execution, 
issue a warrant to abate the nuisance, leaves it within the 
discretion of the court to grant or refuse such motion. Bemis 
v. Clark, 11 Pick. 452. 

2. (Warrant to abate.) The above provision is remedial, and 
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not unconstitutional when applied to a nuisance created and 
action brought before the statue was passed. Jb. 

OFFICER. See ArtacuMenrt. 

PARISH. 

1. (Record.) It being referred to the court to determine 
whether a certain book was the record of a church, or a pri- 
vate memorandum, it appeared that during the whole time it 
was kept, a certain individual was the minister of the parish 
and pastor of the church, that the book was kept wholly or 
principally by him, that it contained a regular statement, in 
proper form for a record, of the admission of members, the 
choice of officers, and the transaction of the regular business 
of the church, and that no other book was kept as a record; 
and thereupon it was /eld, that the book in question was the 
record of the church. Sawyer y. Baldwin, 11 Pick. 492, 

2. (Replevin for a record book.) On the same considerations it 
was held, that the book was originally purchased for or given 
to the church for the purpose for which it was used, and that 
by force of St. 1785, c. 51, the legal property in it vested in 
the deacons of the church, and that they were entitled to 
recover it in an action of replevin against a person having it 
in his possession. Ib. 

PARTITION. 

(4s to its being conclusive.) A petitioner for partition will be 
barred or estopped by a judgment on a former petition if the 
parties and the title put in issue or necessarily decided are 
the same; but where the former partition was of part only of 
the land held in common, and all the cotenants were not 
made parties to the suit, the judgment will not be a bar or 
estoppel to a subsequent petition for partition of the whole 
land held in common and to which all the cotenants are made 
parties. Colton v. Sith, 11 Pick. 311. 

PARTNER. 

1. (Agreement for dissolution.) By articles of copartnership 
between M. and L., the profits were to be divided in certain 
proportions, and it was agreed that M. might draw from the 
stock 2500 dollars, and L 300 dollars, annually, but nothing 
was said about interest on the sums to be withdrawn. After 
the dissolution of the copartnership and a division of the 
goods on hand, it was agreed, in order to make a final settle- 
ment, that’ M. should estimate the profits of the business and 
that L. should elect either to buy M’s. interest in the concern 
or sell his own interest to M., according to such estimate; 
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that the partner buying out should receive all the advantages 
to accrue from the notes and accounts held by the firm, and 
should pay all debts due from the firm; and that the sum due 
from the partner selling out, on his private account with the 
firm, should be deducted from the proportion of the profits to 
be paid to him; and a memorandum made of matters in dis- 
pute, was to be submitted to arbitration, if the parties should 
not agree in regard to them. It was held, that this agree- 
ment was not void for uncertainty in not determining whether 
the estimated profits were to include interest on the sums 
withdrawn as above stated, nor for uncertainty in regard to 
the items contained in the memorandum, these items being 
expressly excluded from the operation of the agreement. 
Miller vy. Lord, 11 Pick. 11. 

2. (Agreement for dissolution.) In an action by a partner against 
his copartner to recover a final balance, where there are no 
demnands outstanding against the copartnership, the plaintiff 
may sustain the action by showing that no part of the out- 
standing debts due to the partnership can be collected, and 
thus that the judgment to be rendered will make a final set- 
tlement between the partners; more especially if an assign- 
ment of all such outstanding debts shall have been made or 
tendered to the defendant before the action was commenced. 
Wiiliams v. Henshaw, 11 Pick. 79. 

3. (Liability of a partner to reimburse his part of purchase money.) 
Where the plaintiff and the defendant agreed to share equally 
in the profit or loss on the sale of goods to be purchased, it 
was held, that the fact that the plaintiff alone purchased and 
paid for the goods, did not of itself imply a promise on the 
part of the defendant to repay him half of the money advanced 
before the final settlement of the transaction. Ib. 

4. (Deed by a partner.) A partner may bind his copartner by 
a contract under seal, made in the name and for the use of 
the firm in the course of the partnership business, provided 
the copartner assents to the contract previously to its execu- 
tion, or afterwards ratifies and adopts it; and this assent or 
adoption may be by parol. Cady v. Shepherd, 11 Pick. 400, 

See Cuancery, 3,4; Conrract,2; Evipence, 12; Insotvent 
Desror, 1; Save, 8. 

PAYMENT. See Executor, &c. 1. 

PLEADING. 

1. (Demurrer to plea answering but a part of the declaration.) 
A demurrer to a plea which is defective in being an answer 
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to only a part of the declaration, does not operate as a dis- 
continuance, but entitles the plaintiffto judgment. Frost v. 
Hammatt, 11 Pick. 70. 


(One plea covering whole, and another covering a part of 
the declaration.) Where the general issue is pleaded and 
likewise a plea which is an answer to only a part of the 
declaration, the plaintiff is not entitled to judgment by nil 
dicit for the part which is not answered by this plea. Jb. 
(Certainty.) A declaration alleging that the defendants ‘ so 
carelessly and negligently provided, fitted out, managed and 
conducted their stage coach, that while they were driving 
and conducting the same, it broke down’ and thereby injured 
the plaintiff, who was a passenger, but not specifying in what 
particular the defendants were negligent in providing and 
fitting out the coach, was held to be sufficiently certain. 
Ware v. Gay, 11 Pick. 106. 


. (Departure —double.) Indictment charging larceny in a 


dwelling-house. Plea, a former conviction of pilfering, on a 
complaint before the police court, with averments that the 
articles and the stealing mentioned in the indictment are the 
same articles and the same stealing mentioned in the com- 
plaint, and that the police court had jurisdiction of the offence. 
Replication, that the stealing charged in the complaint was 
a larceny in the dwelling-house, which is a high and aggra- 
vated crime, and that the police court had no jurisdiction of 
the same. Rejoinder, that the stealing charged in the com- 
plaint was not a stealing in the dwelling-house, and was not 
a high and aggravated crime of which the police had no juris- 
diction. Special demurrer alleging, 1, a departure in this, 
that the plea avers the goods mentioned in the indictment and 
in the complaint, to be the same, and the rejoinder denies that 
they are the same: and 2, that the rejoinder isdouble. Held, 
that there was no departure and that the rejoinder was not 
double. Commonwealth v. Curtis, 11 Pick. 134. 

(Implication instead of direct « verment.) Held, also, that the 
plea was bad in form, because it did not directly traverse the 
charge of larceny in a dwelling-house, but only impliedly 
denied it by the averment that the offence was within the 
jurisdiction of the police court; but that the defect was cured 
by the pleading over. Ib. 


. The proper plea would have been, auterfois convict of the 


larceny, and not guilty of the residue of the charge. Jb. 
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7. (Excuse for non-performance.) In covenant the plaintiff, an 
administratrix, sets forth in the declaration, an indenture 
under seal, between an insolvent debtor, of the first part, the 
defendant, of the second part, and the creditors, of the third 
part, whereby the debtor assigned his property to the defend- 
ant in trust to pay, first, some of the debts in full, and then 
the other debts pro raid, and the defi ndant covenanted with 
each of the other parties to perform the trusts; and the plain- 
tiff avers, that the defendant has not paid the debt due to her 
intestate, according to the trust. The defendant pleads, that 
the intestate, by a writing under /is hand, directed and 
licensed the defendant to pay, in preference to the debt due 
to the intestate, another debt which was subsequent in order 
in the indenture, and that he paid it accordingly, and that 
all the funds which had come to his hands under the assign- 
ment, at the time when the action was commenced, had been 
applied by him in the manner required by the indenture and 
the intestate’s orders. Held, that the plea was good. Rob- 
ertson v. Gardner, 11 Pick. 146. 
. (Readiness to perform.) The plaintiff covenants to sell a 
house to the defendant for a certain sum, the defendant cov- 
enanting to pay the plaintiff that sum on the day when the 
house shall be finished and the key delivered to the defend- 
ant with a satisfactory deed and title fee of all incumbrances. 
In declaring on this contract the plaintiff alleges, that the 
house was finished on a certain day, and that on the same 
day he tendered the key to the defendaftt and then offered to 
deliver to him a good and sufficient deed with warranty duly 
acknowledged, conveying the fee free of incumbrances, and 
offered to make to the defendant a good and sufficient title, 
and was ready, able and desirous to do so, but that the de- 
fendant refused to accept such conveyance and title. Plea, 
that the plaintiff had not a clear title, but that having mort- 
gaged the house to P, he had conveyed the equity of redemp- 
tion to R. Replication, that R, by a bond of even date with 
the deed to him, had covenanted to reconvey to the plaintiff, 
and that he was willing and offered to do so whenever the 
defendant would accept the plaintiff’s deed. Held, that the 
declaration and replication were sufficient. Howland y. 


Leach, 11 Pick. 151. 


. (Joinder of counts.) A count on a statute, for double dama- 
ges, may be joined with a count at common law for damage 
of like kind, where the form of action given by the statute is 
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the same as that at common law. Fairfield v. Burt, 11 Pick. 
244. 

10. (Issue to the country on matter of law.) Assumpsit on a 
promissory note. Plea, alleging a release by the plaintiffs. 
Replication, alleging a previous assignment of the note, and 
so the action is prosecuted for the benefit of the assignee, and 
the nominal plaintiffs have no interest in it, but executed and 
delivered the release in collusion with the defendants, and in 
fraud of the rights of the assignee. Rejoinder, that the 
release was not executed and delivered in collusion with the 
defendants and in fraud of the rights of the assignee. Held, 
on special demurrer, that the rejoinder was bad, inasmuch as 
it tendered an issue on a mere question of law. Rizford vy. 
Wait, 11 Pick. 339. 

11. (General traverse — conclusion.) A general traverse ought 
to conclude to the country; and the circumstance that new 
matter is introduced by way of inducement to the traverse, 
makes no difference, Sampson v. Henry, 11 Pick. 379. 


12. (Justification of assault; replication de injuria.) In trespass 


for assault and battery committed upon the plaintiff in his 
dwelling-house, the defendant pleads that the assault and 
battery were committed in defence of the possession of a 
dwelling-house of which the defendant was seised and pos- 
sessed, and the plaintiff replies de injurid, &c. Held, that 
the replication was sufficient. Ib. 

13. (Replication to son assault demesne.) In such action the 
defendant pleads that the first assault was committed by the 
plaintiff, and the plaintiff replies that the defendant broke 
open the dwelling-house of the plaintiff and beat him, and 
that he, in defending himself against the defendant, gently laid 
his hands on the defendant, which was the same assault in 
the plea mentioned, concluding with a verification. Held, 
that the replication was bad, inasmuch as it does not aver 
distinctly, whether the plaintiff or the defendant made the 
first assault, and if it means the former, it ought to have con- 
fessed and avoided in direct and unambiguous language; if 
the latter, it ought to have contained a general traverse, con- 
cluding to the country. 16. 


14. (Plea to petition for partition must show respondent has title.) 


To a petition for partition, alleging that the petitioner is 

interested with persons unknown, the respondent pleads in 

bar, as to a part of the land, that one T. died seised thereof 

in fee, that the same was assigned to his widow as her dower, 
VOL. XI.—NO. XXII. 38 
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that the reversion thereof was sold and conveyed by the 
respondent as his administrator, and that thereupon the pur- 
chaser became seised thereof, subject only to the dower. 
Held, that the plea was bad, inasmuch as it did not show any 
title in the respondent. Flagg v. Thurston, 11 Pick. 431. 

15. (Plea to petition for partition must show respondent has title.) 
A like plea, with the additional averment that the purchaser 
of the reversion had conveyed to the respondent, and that 
thereupon the respondent became seised, subject only to 
the dower, was also held bad inasmuch as it did not traverse 
the seisin nor the possessory right of the petitioner. Ib. 

16. (Averments in case for selling unwholesome meat.) The de- 
claration in an action on the case against the defendant for 
knowingly selling to the plaintiff a quantity of unwholesome 
meat as and for good and wholesome meat, was held to be 
sufficient, although it did not allege that the plaintiff had paid 
for the meat, and did not allege any special damage. Peck- 
ham v. Holman, 11 Pick. 484. 

See Common Carrier, 4. 


PRACTICE. 


1. (Evidence to be produced by plaintiff in first instance.) As a 
general rule, in the trial of an action the plaintiff should 
produce all the evidence on which he means to rely, before 
the defendant is called upon to make his defence; and if the 
action embraces several independent demands, the plaintiff 
should in the first instance introduce his evidence as to all 
of them. Jones v. Kennedy, 11 Pick. 125. 

2. (Introduction of evidence in case of alternative counts.) But 
where several counts for the same demand are inserted in 
the declaration with an alternative view that the plaintiff may 
recover upon one if he cannot upon another, and the proof 
of one disproves the other, he may in the first instance pro- 
duce his evidence in support of one only, and if upon the 
defendant’s evidence to disprove such count and the plain- 
tiff’s evidence to rebut the defendant’s evidence, such count 
is not supported but another count is, the plaintiff may recover 
on the latter count. Ib. 

3. (Evidence to rebut evidence.) Thus, if the declaration con- 
tains one count upon a promissory note claimed to have been 
given for the sale of goods, and another count for goods sold 
and delivered, and the plaintiff gives the note in evidence in 
support of the first count and there stops, and the evidence 
then introduced by the defendant, together with that introdu- 
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ced by the plaintiff to rebut it, proves the sale and delivery 
of the goods but that the note was never accepted by the 
plaintiff in payment, the plaintiff may recover on the count 
for goods sold and delivered. Ib. 

4. (Waiver of a reservation.) An action was brought up from 
the common pleas by a common demurrer, the defendant 
reserving aright to waive the pleadings below and plead anew 
in this court, and also to ask the opinion of this court upon a 
plea in abatement previously filed by him. It was held, that 
by pleading in this court to the merits, he waived his right 
reserved, to a decision upon the plea in abatement. Pattee 
v. Harrington, 11 Pick. 221. 

5. (Wawwver of exceptions by agreeing a case.) Where the par- 
ties agree that a nonsuit or default shall be entered, accord- 
ing to the decision of the court on a question of law raised 
upon a given state of facts, if seems that any point of form in 
the pleadings is waived, unless expressly reserved. Ells- 
worth v. Brewer, 11 Pick. 316. 

PRINCIPAL AND AGENT. 

(Action for advances.) The owner of goods, on consigning 
them to a commission merchant for sale, drew bills upon the 
the consignee which were accepted and paid, and the con- 
signee, on selling the goods, took notes of the purchasers, 
payable to himself or order, but before the notes fell due the 
purchasers became insolvent. It was held, that notwithstand- 
ing the consignee had a lien on the notes as security for the 
debt due to him, yet primd facie an action accrued to him im- 
mediately upon his making the advances to the consignor, and 
that the burden of proof was on the consignor to show an 
agreement not to commence an action until the notes should 
have fallen due and been dishonored. Beckwith vy. Sibley, 11 
Pick. 482. 

REAL ACTION. 

( Estimate of betterments.) In ascertaining the value pursuant 
to the Betterment act, of land recovered in a real action, with 
and without the improvements made by the tenant, the land 
is to be estimated with all its privileges and appurtenances 
and subject to all its incumbrances existing previously to the 
making of the improvements.—So that if the tenant, by erect- 
ing a building, extinguishes an easement to which as owner 
of other land he is entitled, the land in controversy is to be 
valued in the same manner as if there had been no such ex- 
tinguishment. T'yler y. Hammond, 11 Pick. 193, 
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RECOGNISANCE. See Apprat. 

REGISTRY. See Conveyance, 5. 

REPLEVIN. 

1. (Computation of double interest in Massachusetts.) Goods 


v9 


attached on mesne process were replevied and the plaintiff 
in replevin, after entering his action, became nonsuit; and 
in the mean time, judgment was recovered and execution was 
issued and returned unsatisfied in the original action. In an 
action upon the replevin bond it was held, that in assessing 
damages, interest should be cast on the valuation of the 
property in the writ of replevin, at the rate of six per cent. 
from the time when the property was replevied until the issu- 
ing of the execution in the original action, and at the rate of 
twelve per cent. thereafter until the entering up judgment 
in the action upon the bond. Huggeford vy. Ford, 11 Pick. 223. 
(Damages.) Where the goods, when attached, were sub- 
ject to duties, and the plaintiff in replevin paid the same, it 
was held, that such interest should be cast only upon the 
difference between the amount so paid and the valuation in 
the writ of replevin. Jb. 


RECORD. See Evipence, 1. 
SALE. 


1. (Vendee without notice of fraud.) The consignee of 20,000 


mats sold them to the plaintiff and himself, at ten cents each 
at six months’ credit. Both were to be equally interested in 
the mats, and the consignee was to store them six months 
free of expense, but the plaintiff was to pay half the expense 
of puting them into the consignee’s loft, and as fast as they 
should be resold, the proceeds were to be paid to the con- 
signee, who was to allow interest for the same until the six 
months credit should expire. Some of the mats were resold 
within the six months, and at the end of that period, the con- 
signee, in order to prevent the residue from being attached 
by his creditors, gave a bill of sale of the 20,000 mats to the 
plaintiff, who was ignorant of such fraudulent intent, and it 
was agreed that the plaintiff should pay him storage from that 
date, and interest till the mats should be paid for; and the 
plaintiff was not to pay more than $1104.50, which sum was 
paid in cash and notes, until he should have an opportunity, 
from time to time, to sell the mats, when he was to pay cash 
for those so disposed of, and in the mean time the consignee 
was to retain possession of the mats. In an action of trespass 
by the plaintiff against an officer who attached the mats as 

















1834. ] Digest of Recent Decisions. 443 


the property of the consignee, it was held, that by the first 
sale the plaintiff became tenant in common of the mats, and 
the possession of the consignee was the possession of the 
plaintiff; and that the plaintiff being so in possession at the 
time of the second contract, no new delivery was necessary 
in order to complete the sale. Kittredge v. Sumner, 11 Pick, 
50. 

2. ( Trespass — possession.) Held, also, that the plaintiff might 
maintain trespass against the officer, Jb. 

3. (Lien not attachable.) Held, also, that the lien, if any, of 
the consignee, was not an attachable interest, and could not 
be set up by the attaching officer, in defence to the action. 
Ib. 

4. (Warranty.) In an action by a vendee, upon a written 
agreement of the vendor, by which he undertook to ship to 
the vendee a certain quantity of ‘good fine wine,’ and ac- 
knowledged the receipt of payment, it was held, that these 
words, in this instrument, did not amount to a warranty that 
the wine was of any particular quality, not only because they 
were too indefinite, but because the instrument in which they 
were used was not the contract of sale; and that parol evi- 
dence was admissible, to show the actual terms of the sale 
and that the defendant shipped the wine selected by the plain- 
tiff. Hogins v. Plympton, 11 Pick. 97. 

5. (Recouping damages.) Where the vendee of goods gives his 

promissory note for the price, and pledges the goods as colla- 

teral security, and upon non-payment of the note the vendor 
resells the goods at a loss and brings an action upon the note 
to recover the balance remaining unpaid, the vendee cannot 
urge in defence that the loss was caused by the vendor’s 
misconduct upon the resale; but his remedy for such miscon- 
duct is a separate action against the vendor. Jones vy. Ken- 

nedy, 11 Pick. 125. 

( Delivery.) A sale of a chattel, without a delivery, gives 

the vendee a constructive possession sufficient to maintain 

trespass against a person who takes the chattel without right. 

Parsons vy. Dickinson, 11 Pick. 352. 

7. ( Delivery.) Thus, where the owner of a chattel sold it to 
the plaintiff on Saturday night, and the plaintiff used due 
diligence to obtain possession of it on Sunday, but a creditor 
of such owner took it on that day and secreted it and caused 
it to be attached on Monday on a writ against such owner, 

38 * 
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it was held, that the plaintiff might maintain trespass against 
such creditor and against the attaching officer. Ib. 

8. (Goods contracted for by partners delivered to one partner after 
dissolution.) Where a vendor agreed to deliver the article sold, 
at the common warehouse of the purchasers, who were part- 
ners, but they afterwards dissolved their partnership and ceas- 
ed to have any common warehouse, and the vendor delivered 
the article at the private warehouse of one of them, who 
there accepted it, it was held, in an action against the pur- 
chasers for the price, that under such circumstances the place 
of delivery was immaterial. Cady v. Shepherd, 11 Pick. 400. 

See ArracuMent, 3, 4, 5. 

SEAWORTHINESS. See Insurance, 1, 2, 14, 15. 
SEISIN AND DISSEISIN. 

1. (Disseisin of an easement.) The lessee of an easement may 
disseise the lessor during the continuance of the term, by 
taking exclusive possession of the land against the will of the 
lessor. Thus, the lessee of an easement in a dock, may dis- 
seise the lessor by converting the dock into a wharf. Tyler 
v. Hammond, 11 Pick. 193. 

. Where a dock, of which the owner of an adjoining wharf 
claimed to be seised, was filled up by the town, and being so 
filled up, was used together with the wharf, as a highway and 
afterwards the whole was paved by the town, though it did 
not appear that the way had been laid out according to the 
statutes, it was held, that the acts of the town amounted to a 
disseisin of the dock, but that they were equivocal in respect 
to the wharf, and it was a question for the jury to determine 
whether such act were done with intent to disseise. Jb. 

SHERIFF. See Arracumenr. 

SPECIFIC PERFORMANCE. See Cuancery, 5, 6. 

STATUTE. See Inpicrmenr. 

TRESPASS. 

1. (Owner of a house takes possession by violence.) In trespass 
for assault and battery, committed upon the plaintiff in his 
dwelling-house, the defendant cannot justify on the ground 
that he was the owner of the house and that the possession 
was unlawfully withheld from him, and that he used no more 
force than was necessary to enable him to enter and to over- 
come the plaintiff’s resistance. Sampson v. Henry, 11 Pick. 
379. 

. (Assessing an illegal tar.) If the clerk of a school district 
wrongfully certifies to the assessors of the town, that at a 
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legal meeting of the district it was voted to raise a sum of 
money, and the assessors thereupon assess the same, a per- 
son arrested for not paying the tax cannot maintain trespass 
against the clerk, the injury being but a remote consequence 
of his act. Taft v. Metcalf, 11 Pick. 456. 


TRUST. See Devise, 1. 
TRUSTEE PROCESS. 


(Deposit as a collateral security.) A contract was made between 


the respondent and a manufacturer, by which the respon- 
dent was to invest a certain sum in a manufactory to be owned 
by him, and the manufacturer was to be employed by him for 
a salary, and was to deposit in his hands a sum of money to 
indemnify him against loss in the business. The contract 
was to determine upon the request of either party, and so 
much of the sum deposited as should not be required to indem- 
nify the respondent against loss, was to be repaid with inter- 
est. eld, that the contract was not fraudulent per se as 
against creditors; and that the respondent was not liable in 
a process of foreign attachment served on him while the con- 
tract was in operation, as the trustee of the manufacturer for 
the sum deposited, it being contingent whether any part of 
that sum would ever become due to the manufacturer. Faulk- 
ner v. Waters, 11 Pick. 473. 


VERDICT. 


B. 


a 
~ 


(.Vot finding issue.) In debt on a bond, issues are joined on 
the pleas of non est factum, solvit ad diam and solvit post diem, 
and the verdict is, that ‘the defendant is not indebted to the 
plaintiff.’ Held, that the verdict was substantially defective, 
as it did not appear by it that the jury agreed on any one of 
the issues submitted to them. Coffin v. Jones, 11 Pick. 45. 


. (Amending verdict after jury have separated and been spoken 


to by a party.) When the jury returned the foregoing verdict, 
the foreman stated that they were divided on the issue of non 
est factum, but that they were all agreed, that if the bond was 
the defendant’s deed, it had been paid; they were then per- 
mitted to separate, and before they came into court again to 
affirm the verdict, one of them conversed about the case with 
the defendant’s counsel. Held, that the verdict could not be 
amended so as to conform to the explanation given by the 
foreman. Ib. 


. (Amending by judge’s minutes.) Where a verdict is found 


for the plaintiff on one of several counts and is silent as to 
the others, and it appears by the judge’s minutes that the 
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evidence applied to that count alone, the verdict will be 
amended, on motion of the plaintiff, by entering a verdict for 
the defendant on the other counts. Jones v. Kennedy, 11 
Pick. 125. 

4. (Juror dissents before recording.) If a jury agree upon a 
verdict during the adjournment of the court, and are there- 
upon permitted to separate, and afterwards, on their coming 
into court, one of them dissents, the verdict cannot be record- 
ed. Lawrence v. Stearns, 11 Pick. 501. 

See Certiorari; Jury. 

WARRANTY. See Sate, 4. 

WITNESS. 

( Costs.) Costs may be taxed for the attendance of a witness, 
although he may not have been examined in the cause. Far- 
mer v. Sforer, 11 Pick. 241. 

See Bitt or ExcuanGe, &c.3; Costs, 1; Evipence, 5, 6,11. 

















RECENT ENGLISH DECISIONS. 





COMMON LAW. 


Cases from 4 Barn. & Ad. Part1; 10 Bing. P.1; 1 Cromp. & Meeson, P. 
3; 3 Tyrw. P.1; 2 Moore & Scott, P. 4; Moodr’s Crown Cases Re- 
served, P. 3. 


ACTION ON THE CASE. 

An action on the case may be maintained for an injury, not wilful, 
occasioned by the defendant’s negligence, though it be an im- 
mediate injury. (4 B. & C. 223.) Williams vy. Holland, 10 
Bing. 112. 

ARBITRATION. 

1. (Setting aside award.) The court refused to set aside a bar- 
rister’s award on the ground that he admitted an incompetent 
witness. Perriman v. Steggall,9 Bing. 679. 

2. The agreement of reference stated that the arbitrator ‘should 
or might’ award a certain matter, with a proviso, &c.: Held, 
that these words were imperative on the arbitrator, and that he 
was bound to insert the proviso in his award, the contents of 
the agreement and the situation of the parties requiring such a 
construction. Crump v. Adney, 1 C. & M. 355. 

ARSON. 

1. An open building in a field, at a distance from and out of sight 
of the owner’s house, though boarded round and covered in, is 
not an outhouse within 7 & 8 Geo. 4, c. 30,s.2. Rez v. El- 
lison, Moo. C, C. R. 336. 

2. On an indictment for firing a stack, a mistake in the name of 
the place where the offence was committed is immaterial. On 
a statute making it capital to set fire to a stack of pulse, it is 
sufficient to state that the prisoner set fire to a stack of beans: 
the judges will take notice that the beans are pulse. Rez v. 
Woodward, Moo. C. C. R, 323. 
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BAIL. 


1. A bail-bond given by a party attached for contempt in not put- 
ting in an answer in Chancery, is not assignable under the statute 
4 Anne, c. 16, s. 20. Meller v. Palfreyman, 4 B. & Ad. 146. 

2. (Giving time.) After a bail-bond has been forfeited, and an 
assignment of it taken, time given to the principal is no dis- 
charge of the sureties. Woosman v. Price, 1 C. & M. 352. 

BANKRUPTCY. 

1. (Reply to plea of bankruptcy.) It is a good answer to a plea 
of bankruptcy that the certificate was obtained by fraud, al- 
though the enactment to that effect in 5 Geo. 2, c. 30, s. 7, is 
not repeated in 6 Geo. 4, c. 16. Horn v, Ion, 4 B. & Ad. 78. 

2. (Action against assignee under void commission.) A party 
against whom a void commission of bankruptcy has issued, may 
sue the official assignee for money received by him in that 
character. Munk v. Clarke, 10 Bing. 102. 

BILL OF EXCHANGE 

1. (Proof of consideration, when thrown on plaintiff.) Indorsee 
against indorser for accommodation of the drawer. The drawer 
proved that he had got the bill discounted on usurious terms by 
the plaintiff’s father-in-law. Zeld insufficient to throw upon 
plaintiff the onus of proving consideration, without proof that 
the father-in-law was his agent. Bassett v. Dodgin, 10 Bing. 40. 

2. (Declaration. — Acceptance.) In a declaration by indorsee 
against indorser, it is not necessary to allege a special accept- 
ance at a particular place, or a presentment there: it is suffi- 
cient to allege a general presentment to the drawee, without 
stating any acceptance, and to prove the presentment at the 
particular place pointed out by the acceptance. Parks v. Edge, 
1 C. & M. 429. 

3. (Notice of dishonor.) 8. & Co., owners of a ship of which H. 
was captain, despatched him to Miramichi with instructions to 
purchase a cargo of timber, and draw on them for the amount. 
H. proceeded there accordingly, and purchased timber for 
£154, and drew on S. & Co. for the amount at sixty days’ 
sight, in favor of the seller or his order. The bill, dated 4th 
September, 1826, was presented 21st November for accept- 
ance, and protested for nonacceptance. H. was in Liverpool, 
with the ship under his command, from October, 1826, to 
April, 1827. In 1882, he was arrested on the bill at Mira- 
michi, and paid it to release himself, and sued S. & Co. in a 
special action of assumpsit for not accepting and paying the 
bill, and not indemnifying him from the consequences of draw- 
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ing it. It did not appear that H. had received any notice of the 
dishonor of the bill. Held, that that circumstance furnished 
no ground of defence. Held, aJso, that the statute of limita- 
tions did not begin to run until the plaintiff’s arrest in 1832, 
since he was not damnified till then; and the promise to in- 
demnify, not that to accept or pay, was the promise which the 
law would imply in favor of the plaintiff. (3 B. & A. 288, 626; 
5 B. & C. 259; Cro. Eliz. 123; 1 B. & Ad. 415.) Huntley 
v. Sanderson, 1 C. & M. 467. 

BURGLARY. 

1. A room in a dwelling-house, occupied therewith, and under 
the same roof, though it has a separate outer door, and no 
internal communication with the rest of the house, is to be 
deemed part of the dwelling-house. Rez v. Burrows, Moo. C. 
O. R, 274. 

2. Lifting the flap of a cellar usually kept down by its own weight, 
is a breaking. Rex v. Russell, Moo. C. C. R. 377. 

3. Removing the fastening of a window by the hand introduced 
through a broken pane, and thereby opening the window and 
entering, is a breaking. Rez v. Robinson, Moo. C. C. R. 327. 

CONDITION PRECEDENT. 

The defendant agreed to pay for building work, on receiving an 
architect’s certificate that it was done to his satisfaction. The 
architect checked the builder’s charges, and sent them to the 
defendant. Held, that this was not such a certificate of satis- 
faction as enabled the builder to sue defendant, though he had 
not objected to pay on the ground of not having received a suf- 
ficient certificate. Morgan v. Birnie, 9 Bing. 672. 

CORPORATION. 

(Incompatibility of several offices.) The acceptance by a person 
holding a corporate office of another incompatible office not 
corporate, does not operate as an absolute avoidance of the 
former, though it may be ground of amotion; nor does accept- 
ance of an incompatible office operate as an absolute avoidance 
of a former office, in any case in which the party could not 
divest himself of that office by his own act, and without the 
concurrence of some other authority to his resignation or amo- 
tion, unless that authority were privy and consenting to the 
second appointment. (1 Burr. 245; Sir W. Jones, 293; Sid. 
14; Popham, 133; 1 Ld. Raym. 563; 2 Ld. Raym. 1304.) 
The King v. Patteson, 4 B. & Ad. 9. 

COSTS. 


1. (Of immaterial issues.) Where immaterial] issues are found 
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for defendant, and judgment is afterwards entered for plaintiff 
non obstante veredicto, neither party is entitled to the costs of 
the immaterial issues. Goodburne v. Bowman, 9 Bing. 667. 

2. (Of several defendants severing in pleading.) Some of many 
defendants demurred to several counts of the declaration, (for 
libel,) and pleaded not guilty to the rest; the other defendants 
pleaded not guilty to the whole. The defendants who de- 
murred obtained judgment. Held, that they could not at once 
tax their costs upon that judgment. (Reg. Hilary Term, 2 
Wm. 4, c. 74.) Forbes v. Gregory, 1 C. & M. 435. 

COURT OF ERROR. 

Error lies to K. B. on a judgment of C. P. for error in fact. And 
though error in fact only be assigned, if there be error in law 
apparent on the face of the record, the judgment will be re- 
versed. (Yelv. 58; 1 Burr. 410; 4 East, 502; 5 East, 271; 
Plowd. 66; Comyns, 597.) Castledine v. Mundy, 5 B. & 
Ad. 90. 

DEVISE. 

1. Testator, premising that if his daughter should die unmarried, 
he would not have his estate sold or frittered away after her 
death, or left to any body who would not reside on it, but 
that it should be entailed, and residence made the absolute 
groundwork of the entail,— devised all his real estate to trus- 
tees and their heirs, in trust to permit his daughter to receive 
the rents and profits to her own use, or to sell or mortgage any 
part, and also to settle the same or any part on any husband 
for life, he being liable to impeachment for waste or non-resi- 
dence. But if his daughter should have a child, he devised it 
to the use of such child, from and after his daughter’s decease, 
with a reasonable maintenance for such child’s education in 
the mean time. Should none of these cases happen, he devised 
the estate after his daughter’s decease to trustees to preserve 
contingent remainders, for the use of his nephew on condition 
of residence, with other remainders over. ‘Testator also gave 
his daughter power, in case of misconduct in any of the re- 
mainder-men, to set him aside by her will; and added, ‘I 
recommend it to my daughter, for want of issue to herself, not 
to leave in legacies above £600, and that out of my charge on 
N., and entail the rest for the further support of this house.’ 
Held, that the word child was nomen collectivum; that the 
daughter took an estate tail; that the estate during her life and 
after her death were of the same quality, and a recovery suffered 
by her after the testator’s death was therefore valid. (1 Ventr. 
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231; Moore, 682; 1 Atk. 433; 2 B. & C. 520.) Doe d. 
Jones v. Davies, 4 B. & Ad. 48. 

2. (What passes lands in mortgage to the devisor.) Devise of 
messuages, buildings, chattels real, money and securities for 
money, debts owing, and personal estate, to trustees and their 
heirs, in trust to pay the rents and profits to A. for life, and 
after his death to divide the same, or transfer the securities, 
unto and among A.’s children. Held to pass lands vested in 
the devisor as mortgagee. Mather v. Thomas, 10 Bing. 44. 

EJECT MENT. 

(Service on joint tenant.) Service of declaration in ejectment on 
one of two joint tenants in possession is sufficient, if the joint 
tenancy appear on the affidavit of service. Doe d. Gaskell v. 
Roe, 3 Tyrw. 84. 

EMBEZZLEMENT. 

1. If the property embezzled has been in the possession of the 
master, or any of his other servants, the case is not within the 
7&8G. 4, c. 29,s.47. Rex v. Murray, Moo. C. C. R. 276. 

2. Embezzlement of money by a servant not authorized to receive 
it is not withia the statute. Rex v. Morley, Moo. C.C. R. 
343. 

3. But it is sufficient if he were employed to receive in a single 
iustance only; he need not have been a general servant. (Rex 
v. Nettleton, Ry. & M. 259.) Rex v. Hughes, Moo. C. C. R. 
370. 

EVIDENCE. 

1. (Entries by deceased executor.) Entries of receipt of rent by a 
deceased executor, who received and accounted for it in that 
capacity, and under whom the plaintiff claims, are evidence 
for the plaintiff. Spiers v. Morris, 9 Bing. 687. 

2. (Copy of warrant of attorney.) The copy of a warrant of 
attorney, with the affidavit, filed pursuant to 3 G. 4, c. 39, is 
good evidence of the original, as against the party filing it, 
without proof of collation. Sylvester v. Anthony, 9 Bing. 746. 

3. (Proceedings in Equity.) The order for an attachment for 
non-payment of costs of a suit in equity is in itself prima facie 
evidence that a suit had been pending. Semble, also, that a 
decree in equity is admissible in evidence, though it do not 
recite the bill and answer, and no proof be given of them. 
Blower v. Hollis, 1 C. & M. 393. 

4. (Indorsement on bond.) In debt on bond more than twenty 
years old, the obligee’s executors, to rebut the presumption of 
payment, gave evidence of payments of interest by the obligor 
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to A B equal in amount to the interest that would be due upon 
the bond: Field, that an indorsement on the bond in the 
obligee’s handwriting, and which appeared to have been made 
about the time of the execution of the bond, stating that it was 
given in trust for A B, was evidence to connect the payments 
of interest with the bond, although it was proved to have been 
seen by the obligor. (7 East, 279,290; 2 Str. 826; 15 East, 
33; 10 East, 109; 10 B. & C. 317.) Gleadow vy. Atkin, 1 
C. & M. 410. 


See Huspanp anp Wire; PrincipaL anp Accessory; Pre- 


SUMPTION. 


EXECUTOR AND ADMINISTRATOR. 


1. 


i) 


(To what costs liable in case of wilful negligence.) An exe- 
cutor plaintiff who has been guilty of wilful negligence is not 
liable, after judgment as in case of a nonsuit, to the costs of 
the cause, but only to the costs occasioned by such negligence 
to the defendant. Woolley v. Sloper, 9 Bing. 754. 


. Executors continued to carry on the testator’s business, and 


drew bills, as executors, for goods sold to defendants, of which 
defendants accepted several. feld, that plaintiffs might sue 
as executors for the price of such goods. (1 T. R. 487; 9 B. 
& C. 669.) Aspinall v. Wake, 10 Bing. 51. 


. (Liability of, for compounding debts.) An administrator sued 


a debtor of the intestate, and recovered a verdict; the debtor 
subsequently petitioned for his discharge from prison under the 
insolvent act, and he offered terms, according to which he was 
to be liberated on payment of a sum of money less than the 
costs incurred in the action. ‘To these terms the administrator 
agreed, and liberated the debtor. eld, that he was not liable 
to a creditor of the intestate for any part of the debt as assets. 
Pennington v. Healey, 1 C. & M. 402. 


EXECUTORY DEVISE. 


A limitation by way of executory devise, which is not to take 


effect until after the determination of a life or lives in being, 
and a term of twenty-one years as a term in gross, and without 
reference to the infancy of any person who is to take under 
such limitation, or of any other person, is a valid limitation. 
Secus, if to the term in gross of twenty-one years be added the 
number of months equal to the period of gestation. (In the 
Lords.) Cadell vy. Palmer, 10 Bing. 140. 


FORGERY. 
If several persons make distinct parts of a forged instrument, 


though none of them knows by whom the other parts are exe- 
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cuted, each is a principal. Rex v. Kirkwood, Moo. C. C. R. 
304. Rez v. Dade, ib. 307. 

FRAUDS, STATUTE OF. 

The defendant employed the plaintiff to construct a waggon, and 
while it was unfinished in the plaintiff’s yard, employed another 
person to fix on the iron work, &c. Held, that this did not 
constitute an acceptance under s. 17 of the Statute of Frauds. 
(2 B. & C. 44, 511.) Maberly v. Sheppard, 10 Bing. 99. 

FRAUDULENT CONVEYANCE. 

(Who are parties grieved by— Forfeiture.) Assignees of an 
insolvent debtor are ‘ parties grieved,’ within 13 Eliz. c. 5, by 
a fraudulent conveyance by the insolvent, and may recover the 
penalty thereby given against the parties to the fraud. Ona 
fraudulent alienation of lands, the offenders forfeit, by 13 Eliz. 
c. 3, a year’s value of the land, but not the consideration money 
named in the conveyance. Butcher v. Harrison, 4 B. & Ad. 
129. 

HUSBAND AND WIFE. 

1. The wife of one of several prisoners is inadmissible as a wit- 
ness. Rex v. Hood, Moo. C. C. R. 281. Rex v. Smith, ib. 
289. 

2. A wife cannot be convicted of stealing property of which her 
husband is a part owner. Rez v. Willis, Moo. C. C. R. 375. 

ILLEGAL CONTRACT. 

(Action by party to.) Plaintiff and defendant were engaged 
together in the conduct of an unlicensed theatre ; plaintiff, at 
defendant’s request, paid money to persons employed in the 
theatre, and for dresses, &c. to be used there. Held, that he 
could not recover it back. (1 M.& S. 596.) De Begnis v. 
Armistead, 10 Bing. 107. 

INDICTMENT. 

1. (Allegation of time.) Where a statute makes an offence com- 

mitted after a given day triable in the county where the party 
is apprehended, and authorizes the laying it as if committed in 
that county, and does not vary the nature and character of the 
offence, it is no objection that the day Jaid in the indictment is 
before the day named in the statute, if the offence were in fact 

committed after that day. Rex v. Treharne, Moo. C. C. R. 
298. 

. (Description of person.) Adding, in an indictment, a false 
description to the name of a person who must be named, is 
fatal, though it be not necessary to give any description. As, 
in bigamy, if the indictment describe the woman as a widow, 


vo 
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5. 


and it appear in evidence that she was a single woman. Rez 
v. Deeley, Moo. C. C. R. 303. 


» (Omission of contra formam statuti.) Notwithstanding 7 Geo. 


4, c. 64, s. 20, the omission of ‘ against the form of the statute,’ 
&c. is fatal in an indictment which would but for a statute be 
no offence. Rex v. Pearson, Moo. C. C. R. 313. 


. (Description of house.) A house, the joint property of part- 


ners in trade, and in which their business is carried on, may 
be described as the dwelling-house of all the partners, though 
one of them only reside in it. Rez v. Athea, Moo. C. C. R. 
329. 

(Conclusion of contra pacem.) <A bad conclusion of contra 
pacem is no contra pacem, and is cured by 7 Geo. 4, c. 64, s. 
20. Rex v. Chalmers, Moo. C. C. R. 352. 


. (Description of house.) A house may be described as in the 


possession of the actual occupier, though his possession be 
wrongful. Rex v. Wallis, Moo. C. C. R. 344. 


. (Allegation of place.) It is no objection on plea of not guilty, 


that there is no such place in the county as that in which the 
offence is alleged to have been committed. Rez v. Woodward, 
Moo. C. C. R. 323. 


See Wounp1nNa. 
INSURANCE. 


(Broker’s liability.) An insurance broker effected insurances on 


goods for a principal, who, putting into his hands a letter from 
the supercargo of the vessel in which they were shipped, told 
the broker the policies must be altered, and he must do the 
needful. In an action against the broker for negligence in this 
matter, it was held that he might call brokers to say whether, 
looking at the policies, the invoices, and the letter, the altera- 
tions were such as a skilful broker ought to have made. (2 
Stark. N. P. C. 258; 10 B. & C. 527.) Chapman v. Walton, 
10 Bing. 57. 


JURY. See Quaker. 
LARCENY. 


1. 


9 
~ 


(Committed abroad ) If a larceny be committed out of the 
kingdom, though within the king’s dominions, bringing the 
goods stolen into this kingdom will not make it larceny here. 
Rex v. Prowes, Moo. C. C. R. 349. 

(By servant.) If a man hired to drive cattle sell them, it is 
larceny, for he has only the custody, not the right of possession, 
though he be a general drover, and paid by the day. Rez v. 
M‘Namee, Moo. C. C. R. 368. 
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LIMITATIONS, STATUTE OF. 

1. ( When it runs against the grantor of an annuity.) An annuity 
granted more than six years back, but upon which the grantor 
had made payments within the six years, was avoided at his 
instance. In an action afterwards brought by his executors to 
recover back the consideration money, and plea of the statute 
of limitations, it was held that the statute did not begin to run 
till the avoidance of the annuity. (1 Esp. 309; 3 Taunt. 56; 
6 B. & C. 651.) Cowper v. Godmond, 9 Bing. 748. 

2. (Acknowledgment.) Held, that a letter, in which the defendant 
stated that the claim was one he was not prepared to admit to 
the full extent, and set forth circumstances impugning the cor- 
rectness of part, and questioning it on the ground of its long 
date was not a sufficient acknowledgment to take the case out 
of the statute, as not raising the implication of a promise to pay. 
(8 Bing. 38; 7 Bing. 166; 6 B. & C. 602; 1 Bing. 266.) 
Brigstock v. Smith, 1 C. & M. 483. 

MANSLAUGHTER. 

(By unskilful delivery of a woman.) An ignorant and unskilful 
person, in delivering a woman, gave the child a mortal wound 
on the head, as soon as the head became visible, of which the 
child died immediately after the birth, being born alive. eld, 
that he was rightly convicted of manslaughter. Rez v. Senior, 
Moo. C. C. R. 346. 

MASTER AND SERVANT. 

Two partners, joint tenants of a house in which they carry on 
business, have a joint weekly servant; one of them gives a 
regular week’s notice to quit. Held, that the other has never- 
theless a right to authorize him to remain in the house. Don- 
aldson vy. Williams, 1 C. & M. 345. 

MORTGAGE. 

( Of turnpike tolls, legal estate given by.) By a jocal turnpike act 
certain tolls were made subject to the payment of monies bor- 
rowed and to be borrowed upon thein. ‘The trustees granted 
mortgages of such tolls in the form given by the general turn- 
pike acts, conveying to each creditor such proportion of the 
tolls, and the toll-gates and toll-houses, as the money advanced 
by him bore to the whole sum due on his security. A subse- 
quent act continuing the former, and granting new tolls to be 
applied like the former, and to be subject to the debts incurred 
on the credit of the former tolls, provided that all monies due 
on such credit were to have a ‘ priority of charge and payment’ 
before any monies advanced under the second act, On eject- 
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ment for the tolls and toll-houses by the holder of a mortgage 
under the second act, it was held that the words ‘ priority of 
charge’ did not prevent this mortgagee from acquiring a legal 
estate in the subjects mortgaged, but only rendered him ac- 
countable to the other mortgagees for such portion of the tolls 
as they were entitled to in respect of their advances. (2B. & 
P. 219.) Doe d. Thompson v. Lediard, 4 B. & Ad. 137. 

MURDER. 

An officer having a charge of felony against a man, but having 
no warrant, and the man having in fact done nothing rendering 
him liable to arrest, but knowing the other to be an officer, — 
attempts to arrest him without notifying to him that he has such 
a charge, and is killed by him. Held to be murder. Rez v. 

Woolmer, Moo. C. C. R. 334. 

NUISANCE. 

(To highways by railway running near it.) Under acts of parlia- 
ment empowering a company to make a railway between certain 
points, (reciting that it would be of great public utility and 
materially assist the general traffic of the country,) and to use 
locomotive engines upon it, the railway was made parallel to 
an ancient highway, and in some places within a few yards of 
it. The locomotive engines frightened the horses of persons 
using the highway. On indictment against the company for a 
nuisance, it was held that this interference with the rights of 
the public must be taken to have been contemplated and sanc- 
tioned by the legislature, the words authorizing the use of the 
engines being unqualified; and the public benefit derived from 
the railway showed that there was nothing unreasonable in the 
clause which gave such an authority tothe company. Merz v. 
Pease, 4 B. & Ad. 30. 

PAYMENT OF MONEY INTO COURT. See Practice. 

PLEADING. 

1. The misstatement, at the commencement of the declaration, 
of the form of action, is merely an irregularity, and not fatal 
on special demurrer. Anderson v. Thomas, 9 Bing. 678. 

2. (Variance in declaration on bail-bond.) Declaration on a bail- 
bond set out a capias in assumpsit to take S. and W., the arrest 
of S. under it, and the execution of a bail-bond conditioned for 
S.’s appearance to answer plaintiff in assumpsit. Held not to 
be such a variance between the capias-and the condition of the 
bond as to be objectionable on special demurrer. Gruttick v. 
Phillips, 9 Bing. 721. 

3. (Plea of de injurié in replevin.) Replevin: avowry, that 
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plaintiff was an inhabitant of the parish ratable to the poor in 
respect of a tenement occupied by him within the parish; that 
a poor rate was made and published, wherein plaintiff was rated 
at £7; that defendant, as collector, gave him notice thereof 
and demanded payment, which plaintiff refused ; that he was 
summoned to appear at the petty sessions, where he appeared 
and showed no cause, whereupon a warrant of two justices was 
directed and delivered to defendant to distrain plaintiff’s goods; 
with prayer of a return. Plea in bar de injuria, §c. Held a 
proper plea. (8 Rep. 67; 1 Burr. 316; 2 B. & C. 908.) 
Bardons v. Selby, (in error,) 9 Bing. 756; 1 C. & M. 500. 

4. (dn trespass.) The plaintiff complained in the first count of 
the declaration of an assault and battery, of being taken through 
the streets, and imprisoned on a false charge of assault with 
intent to commit a felony. Another count complained of an 
assault and imprisonment on a charge of a breach of the peace. 
A plea to the latter count stated that plaintiff assaulted defend- 
ant, whereupon he gave plaintiff in charge of a police officer, 
who took and carried him before a justice. One assault only 
was proved at the trial. Held, that this plea was not a complete 
justification to the first count. (5 B. & A. 220.) Stammers 
v. Yearsley, 10 Bing. 35. 

5. Where a plea, which professes to answer the whole of a count, 
is no answer to any good part of such count, the plaintiff is 
entitled to judgment. Crump v. Adney, 1 C. & M. 362. 

PRACTICE. 

1. (Payment of money into court.) A defendant in assumpsit for 
the breach of an agreement to sell an estate, was not allowed 
to select out of several allegations of damage contained in a 
single count, and pay mcney into court on them only. (2 
Burr. 1120; 8 T. R. 47; 3 B. & P. 14; 2 B. & P. 234.) 
Hodges v. Lord Lichfield, 9 Bing. 713. 

2. (Production of deed for inspection.) A composition deed be- 
tween debtor and creditors, containing a release of the debtor, 
was in the possession of A as trustee for all parties. B being 
sued as surety for a debt due from the debtor to one of the 
creditors who had executed the composition deed at B’s request, 
and on his undertaking to continue responsible as surety, the 
court refused to compel A to produce the deed for B’s inspec- 
tion. Cocks v. Nash, 9 Bing. 723. 

3. (As to joinder of plaintiff who dissents from the action.) Where 
one of several plaintiffs dissents to bringing the action, a court 
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of law will not interpose, except upon a suggestion of fraud. 
Emery vy. Mucklow, 10 Bing. 23. 
4. (Judge’s order.) An order obtained from a judge’s clerk by a 
misstatement is a nullity. Woosnam v. Price, 1 C. & M. 352. 
. (Setting aside service of writ.) Where the writ was irregular, 
but the service regular, and the defendant moved to set aside 
the service, the court discharged the rule. asker v. Jarmaine, 
1C. & M. 408. 

6. (Entering up judgment nunc pro tunc.) In Hilary term, 1832, 
a verdict was taken for the plaintiff by consent, subject to a 
reference. The arbitrator made an award in favor of the 
plaintiff, after the end of Trinity term, the defendant having 
died in the mean time. On motion in Michz]lmas term, the 
court allowed judgment to be entered nunc protunc. Miller 
v. Spurrs, 2 Moo. & 8. 730. 

PRESUMPTION. 

(Of reconveyance.) Tenant in tail conveyed by feoffment in 
1779, but the feoffee never entered: the feoffment remained in 
possession of the feoffor and those claiming under him, who 
suffered a recovery in 1789, and continued in possession until 
1829. Held, that a reconveyance from the feoffee might be 
presumed. Tenny v. Jones, 10 Bing. 75. 

PRINCIPAL AND ACCESSORY. 

1. On an indictment against an accessory, the confession of the 
principal is not admissible to prove his guilt; it must be proved 
aliunde, especially if the principal be alive. Semble, that the 
conviction of the principal, whether by verdict or confession, 
is not evidence against the accessory to prove the guilt of the 
principal. Rex v. Turner, Moo. C. C. R. 347. 

2. A general conviction of a prisoner, charged both as principal in 
the first degree, and as aider and abettor of other men, in rape, 
is valid on the count charging him as principal: and on such 
indictment evidence may be given of several rapes on the same 
woman at the same time by the prisoner and other men, each 
assisting the other in turn, without putting the prosecutor to 
his election. Rex v. Folkes, Moo. C. C. R. 354. 

8. An accessory before the fact to self-murder was not liable at 
common law, because the principal could not be tried. He is 
not therefore now liable under 7 Geo. 4, c. 64,8. 9. Rez v. 
Russell, Moo. C. C. R. 356. 

PROMISSORY NOTE. 

(Given to secure instalments, action on.) A promissory note for 
£100 on the face of it payable on demand, was given to the 


on 
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trustee of a building society, to secure certain instalments, fines, 
and interest. The payee sued on the note, and took a cog- 
novit for the instalments then due, and costs, which were paid, 
and he gave a receipt as for debt and costs in the action. Held, 
that he could not sue again on the note for instalments that 
subsequently became due. Siddall v. Rawcliffe, 1 C. & M. 
487. 
QUAKER. 


A quaker is not a good juryman on his solemn affirmation. (See 
now 3 & 4 Will. 4, c. 49.) Rex v. Channens, Moo. C. C. R. 
374. 

RAPE. 

On an indictment for a rape (or sodomy) under 9 Geo. 4, c. 31, 
s. 18, penetration is sufficient, though the jury negative emis- 
sion, (overruling Rex v. Russell, 1 M. & M. 122.) Rez v. 
Cor, Moo. C. C. R. 337; Rex v. Reckspear, Ib. 342. 

See Principat anp Accessory. 

REPLEVIN. 

(Action against sureties on replevin bond.) It is no plea to an 
action against the sureties in a replevin bond, that the replevin 
cause was referred to an arbitrator, who enlarged the time for 
making his award without the knowledge of the sureties. (Cro. 
Eliz. 697; 5 B. & A. 187.) Aldridge v. Harper, 10 Bing. 
118. 

TROVER. 

(Discharge of Damages.) After verdict for plaintiff in trover, the 
goods were seized in defendant’s hands for rent due to the 
landlord of the premises, which plaintiff was liable for: defend- 
ant paid the rent, and the court allowed him to deduct the 
amount from the verdict. Plevin v. Henshall, 10 Bing. 24. 

WAY. 

(Grant of, in conveyance.) The words in a conveyance, ‘ with 
all ways thereto belonging, or in any wise appertaining,’ will 
not pass a way strictly appurtenant; unless the parties appear 
to have intended to use the words in a larger sense than their 
ordinary legal one. And semble, that such an intention cannot 
be collected from any thing (as a plan or particular of sale,) 
dehors the deed. (3 Taunt. 24.) Barlow v. Rhodes, 1 C. & 
M. 439. 

WOUNDING. 

In an indictment for wounding under 9 Geo. 4, c. 31, s. 12, the 
instrument or means by which the wound was inflicted need 
not be stated, and if stated, need not be proved in the manner 
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laid. On an indictment laying the wound to have been occa- 
sioned by a blow from a stick and kicking with the feet, proof 
that the wound was caused by either the one or the other will 
be sufficient, though it be uncertain by which it was. Rez v. 


Briggs, Moo. C. C. R. 318. 


EQUITY. 
2 Russell & Mylne, Part 1 ; 6 Bligh, Part 2. 

ACCOUNT. 

( Rents.) The widow of a testator, with the full knowledge of the 
heir at law, was let into, and continued during her life in pos- 
session, of certain freehold houses, under an erroneous suppo- 
sition that under the will she took a life interest in them. She 
also paid debts and legacies of the testator to a large amount, 
which had not been repaid at her death. Held, that the suit 
was maintainable for the rents and profits during her continu- 
ance in possession; that as the statute of limitations was not 
insisted on by the answer, the account should be taken from 
the time when the plaintiff’s title accrued. (Hercy v. Ballard, 
4 Bro. C. C. 468; Collins v. Archer, 1 R. & M. 284); that 
the plaintiff could not claim to be allowed the amounts of rents 
received against payments made by the widow in her character 
of executrix, such payments forming no personal demand 
against the plaintiff. Moneypenny v. Bristow, R. & M. 117. 

ANNUITY. 

(Fraud in sale.) Where the grantee of an annuity is induced to 
become the purchaser by misrep-esentation or improper con- 
cealment of facts on the part of the grantor or his agent, al- 
though he can sustain an action at law for damages, in the 
nature of an action of deceit, yet a court of equity, with respect 
to the fraud, has a concurrent jurisdiction. (Evansv. Bicknell, 
6 Ves. 173.) The grantor of an annuity, or his agent, is not 
bound to lay open to the intended grantee al] the circumstances 
of the situation of the grantor. They are bound only to give 
honest answers to questions put to them by the intended 
grantee. Adamson v. Evitt, R. & M. 66. 

EVIDENCE. 

1. (Pedigree.) In a pedigree case, where the object is to con- 
nect A and C, after proving that B, a deceased person, was 
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related to A, it is competent to give in evidence declarations of 
B, by which he claimed relationship with C. A paper in the 
handwriting of B, found in his repositories at the time of his 
death, purporting to be a genealoyical narrative and pedigree 
of his family, of which it represents C to have been a member, 
is admissible for the same purpose, though not made public in 
B’s lifetime, and professing to be founded chiefly on hearsay. 
(Berkely Peerage Case, 4 Campb. 401 ; Whitelocke v. Baker, 
13 Ves. 511.) Monkton v. Attorney-General, R. & M. 147. 
(Pedigree.) Serble, that in a pedigree case, statements con- 
tained in monumental inscriptions, and hearsay declarations 
made by a deceased relative, are competent evidence to prove 
the respective ages of the persons to whom they refer, as well 
as the fact of their relationship to each other. Higham v. 
Ridgway, 10 East, 109; Herbert v. Tucker, T. Raym. 84.) 
Kidney v. Cockburn, R. & M. 167. 


HUSBAND AND WIFE. 


1, 


wo 


(Separate estate of wife.) A testator devised lands to trustees 
upon trust to pay the rents to plaintiff during his life; but if 
he should become insolvent or bankrupt, or assign over the 
said rents, then to pay to the wife of plaintiff an annuity of 
£100 during his life, and after the decease of plaintiff an 
annuity of £30 to his wife so long as she should continue his 
widow. Held, that the annuity of £100 was not the separate 
estate of the wife, but passed by the husband’s assignment for 
a valuable consideration, (Roberts v.. Spicer, 5 Madd. 491); 
and that the wife, as against such assignee, had no equity for 
a settlement out of the annuity. (Elliott ». Cordell, 5 Madd. 
149.) Stanton v. Hall, R. & M. 175. 


. (Same.) Lands were settled upon trust, after the death of the 


settlor, to sell the same and distribute the proceeds among the 
sons and daughters of settlor ; and as to the shares of two other 
daughters, who were married, in trust to pay the same into 
their own proper and respective hands, to and for their own 
respective use and benefit in case they should respectively be 
then living; but, in case they should be then dead, to pay 
their shares to their respective husbands for their own use and 
benefit. Held, that on the principle which requires the hus- 
band to be excluded by expressions that leave no doubt of the 
intention, and which forbids the court to speculate on what the 
probable object of the donor might have been, these shares did 
not vest in the married women to their separate use. (Wills v. 
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Sayer, 4 Mad. 409; Roberts v. Spicer, 2 Rop. H. & W. 157.) 
Tyler v. Lake, R. & M. 183. 

3. ( Wife’s equity.) A husband, whose wife was entitled to a fund 
in court, sigued a memorandum, after marriage, agreeing to 
secure half her property on herself. Held, that the wife was 
competent to waive this agreement, and that any benefit her 
children might have taken under it was defeated by her waiver. 
(Fenner v. Thompson, R. Lib. 1812, A. fol. 939; see Lloyd 
v. Williams, | Mad. 450.) Fenner vy. Taylor, R. & M. 190. 

4. (Anticipation.) A testatrix bequeathed the dividends of stock 
to a feme covert for life, not to be subject to the debts or con- 
trol of her then present or any other husband, and without any 
power to charge, anticipate or assign the growing payments 
thereof. Held, that the legatee, on becoming discovert, might 
validly dispose of her entire life interest. Jones v. Salter, R. 
& M. 208. 

5. (Same.) A testator directed one third of his residuary estate 
to be invested in the purchase of an annuity for the life of his 
sister, who was a widow at the date of the will and so continued, 
for her separate use, independent of any husband she might 
marry, without power to sell or assign by anticipation, and her 
receipts to be sufficient discharges. Held, that the annuity 
was not inalienable, but that the legatee was entitled to an 
absolute interest, either in the one third of the testator’s resi- 
duary estate, or in the annuity to be purchased with that share, 
(Barton v. Briscoe, Jac. 603); the costs of the suit were 
directed to be borne by the legatee’s share, as that formed a 
distinct fund, clearly severed from the bulk of the residue. 
(Jenour v. Jenour, 10 Ves. 562.) Woodmeston v. Walker, R- 
& M. 197. 

6. (Same.) A testatrix bequeathed a sum of money to trustees, 
in trust to invest and apply a competent part of one third of 
the interest to the support of each of three female infants until 
twenty-one, when the whole interest was to be paid to them for 
their respective lives in equal shares ; and if any of them should 
marry, one third part of the fund was directed to be held in 
trust for her separate use during her life, and the interest 
thereof to be paid to her accordingly, but not by way of antici- 
pation, for her separate use. An assignment by one of them 
after she became of age, and before marriage, of her whole 
interest in the legacy, was held to be valid. (Cases ante. New- 
ton v. Reid, 4 Sim. 141.) Brown v. Pocock, R. & M. 210. 
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INFANT HEIR. 

A testator devised his lands to two persons as tenants in common 
in fee; one of them died intestate, leaving an infant heir. In 
a creditor’s suit, after a decree for sale, the infant heir was 
ordered to join in the conveyance to the purchaser under 1 W. 
4,¢.47,s. 11. Brook v. Smith, R. & M. 73. 

MORTGAGE. 

(Concurrent remedies.) A mortgagee, by proceeding to execu- 
tion against the body of the mortgagor, does not thereby release 
his interest in the land. Davis v. Batline, R. & M. 76. 

POWER. 

1. (Execution.) <A testator gave the residue of his personal 
estate to his wife ‘for her own sole use and disposal, trusting 
that she would thereout provide for and maintain his family, 
and particularly his own son, and at her decease give and be- 
queath the same to her children by him in such manner as she 
should appoint.’ J/eld, that the widow could not exclude any 
of the children. (Kemp v. Kemp, 4 Ves. 771.) That unless 
the interest be expressly given over in case of no appointment, 
those children only would take who could have taken by ap- 
pointment; and the power being plainly testamentary, could be 
only executed in favor of children who could take by will; an 
unappointed part of the fund would therefore be divided between 
the children living at the mother’s death, to the exclusion of the 
representatives of a deceased child. (Needham v. Smith, 4 
Russ. 818.) Walsh v. Wallinger, R. & M. 81. 

. (Execution— Breach of trust.) On a marriage, the wife’s 
property was settled on her for life for her separate use, with 
remainder as the wife should appoint by any writing under her 
hand attested by two witnesses, then, after the death of the 
wife, to the children of the marriage. The trustees, upon the 
application of the husband and wife, made by letter signed by 
both of them, but not attested, parted with the trust fund to the 
husband. On a bill filed by the children after the death of the 

wife, held, that the ceremonies required by the settlement were 
introduced for the purpose of protecting the wife against the 
influence of the husband, and that the trustees were liable to 
replace the fund. (Cooke v. Quayle, 1 BR. & M. 535.) Hop- 
kins v. Myall, R. & M. 86. 

PRACTICE. 

1. (Parties.) Where the person whose interests are sought to 
be affected by a decree is out of the jurisdiction of the court, 
the suit cannot proceed in his absence. (Roveray v. Grayson, 

VOL. XI.—NO. XXII. 40 


) 








464 Recent English Decisions—Equity.  [April, 


3 Swan. 105; Stratton v. Davidson, 1 R. & M. 484.) Browne 

v. Blount, R. & M. 83. 

. (Alternative prayer.) Where the main object of a suit entirely 
fails, the court will refuse a secondary and trivial relief, on 
which, if it stood alone, the plaintiff might, perhaps, be entitled 
to succeed. As where a bill prayed the specific performance 
of an agreement for the sale of a reversionary interest, or in the 
alternative, to have the deposit repaid; the court having de- 
cided against the plaintiff’s right to the principal relief, refused 
the alternative part of the prayer, and dismissed the bill with 
costs. (Todd v. Gee, 17 Ves. 273.) Kendall v. Beckett, R. 
& M. 89. 

SPECIFIC PERFORMANCE. 

(Reversionary interest.) The purchaser of a reversionary interest 
seeking to enforce a specific performance, must show that the 
transaction was in all respects fair, and that an adequate con- 
sideration had been given. (Peacock v. Evans, 16 Ves. 512; 
Gowland v. De Faria, 19 Ves. 20.) Kendall vy. Beckett, R. & 
M. 89. 

WILL. 

1. (Uncertainty.) A conditional bequest ‘To the Fellows and 
Demies of Magdalen College, Oxford,’ upon the happening of 
a certain event, was held void for uncertainty ; the language of 
the condition, and the description of the legatees, being so ob- 
scure that the court was unable to collect the intention of the 
testator with respect either to the individuals who were to take, 
or the time and manner of taking. Attorney General v. Sib- 
thorpe, R. & M. 107. 

2. (Republication.) Where a codicil applies solely to property 
previously devised by the will, it has not the effect of repub- 
lishing the will so as to carry after-acquired property. (Bowes 
v. Bowes, 7 T. R. 482; 2 B. & P. 500.) Moneypenny v. Bris- 
tow, R. & M. 117. 

3. (Construction.) A testator gave to his mother an annuity for 
life, and after her decease to his sister, should she be a widow, 
but not otherwise ; but to revert back to his children after her 
death. At the date of the will and death of the testator, his 
sister was a married woman, and she continued so till some 
time after the death of the testator’s mother, when, her husband 
having died, she filed her bill claiming the annuity. A general 
demurrer was allowed. (Ellison v. Airey, 1 Ves. sen. 111; 
Godfrey v. Davis, 6 Ves. 43.) Bartleman v. Murchison, R. & 
M. 36. 
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4. (Same.) A testator gave £4000 to trustees, to be invested in 
trust to pay the dividends to his daughter S. A. during her 
coverture, and after the decease of her husband G. B., to trans- 
fer the capital to her father’s own use and benefit; but in case 
G. B. should survive S. A., then in trust for the testator’s five 
sons and their issue (if any) to be divided among them in equal 
shares, such issue to take per stirpes and not per capita; and 
the testator gave the residue of his personal estate to his five 
sons and their respective issue, (if any,) such issue to take per 
stirpes and not per capita, to be divided amongst them in equal 
shares and proportions ; the shares of such of them as should 
have attained the age of twenty-one to be paid to them respec- 
tively forthwith after the testator’s decease, and the shares of 
such of them as should be under the age of twenty-one years 
to be paid to them when and as they should respectively attain 
such age of twenty-one years. Held, that upon the death of S. 
A. in the lifetime of G. B., each of the sons of the testator who 
should then be living would be absolutely entitled to one fifth 
part of the stock; but if any of them should die in the lifetime 
of S. A., leaving issue, such issue, if living at the death of S. 
A., would be entitled to such share as the parent would have 
taken if living; such issue to take such shares equally ; and 
that the sons of the testator, living at his death, took an abso- 
lute interest in the residue. (Wilkinson v. South, 7 T. R. 
555; Butter v. Ommaney, 4 Russ. 70.) Pearson v. Stephen, 
Bl. 204. 





BANKRUPTCY. 
Deacon & Chitty, Part 2. 

ASSIGNEE. 

(Purchase by.) An assignee purchases as trustee some shares of 
the bankrupt in certain mines, and after retaining them as 
trustee for a year purchases them for his own use. Held, that 
the whole transaction was void, on the general principle that 
an assignee cannot purchase the bankrupt’s property, either for 
himself or another, and therefore that although the whole trans- 
action was fair, yet the assignee must be taken to hold the 
shares as a trustee for the general creditors of the bankrupt ; 
the bona fides forms no part of the question. (Exp. Bennett, 
10 Ves. 385.) Exp. Grylls, D. & C. 290. 
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GUARANTY. 

C. & Co., before their bankruptcy, guarantied to J. A. the pay- 
ment of £300, for the erection by him of a sugar mill for D., 
on the production by J. A. of the certificate of an engineer 
that he had properly erected the mill. The certificate was 
produced, stating, however a deviation from the original plan 
with the consent of D., upon which C. & Co. informed J. A. 
that ‘it would not be in their power, in their then circumstances, 
to make the payment.’ Held, that C. & Co. not having made 
any objection to the sufficiency of the certificate, their assignee 
could not do so, and therefore that J. A. might prove for the 
£300 under the fiat against C.& Co. Exp. Ashwell, D. & C. 
281. 

MORTGAGE. 

(Crops.) An equitable mortgagee is entitled to the growing crops 
and rents from the date of the order of sale. (Exp. Bignold, 3 
G. & J. 273.) Exp. Bignold, D. & C. 398. 

POLICY. 

(Notice of assignment.) An equitable mortgagee of two policies 
of assurance which the bankrupt had effected on his life, wrote 
to the insurance office, saying, ‘I am holder of the under-men- 
tioned policies, and shall feel obliged if you will inform me what 
sum the office will give me if they are delivered up to be can- 
celled, with the consent of the parties.’ Held, that this was a 
sufficient notice to the office of a change of ownership; and 
the assignees, who contested the validity of the mortgage on the 
ground of insufficient notice, were directed personally to pay 
the costs of a petition presented by them for that purpose. (See 
Jones v. Gibbons, 9 Ves. 411; Williams v. Thorp, 2 Sim. 259.) 
Exp. Stright, 314. 

REPUTED OWNERSHIP. 

W., a horse contractor, let a cart horse on hire to N., who retained 
it in his possession a twelvemonth previous to his bankruptcy. 
Held, that there being no proof of the horse ever having be- 
longed to the bankrupt, and the evidence rebutting that pre- 
sumption, it did not pass to the assignees. Exp. Wiggins, D. 
& C. 209. 








LEGISLATION. 





GEORGIA. 


Acts of the General Assembly of Georgia, passed at the ses- 
sion in November and December, 1832. 

Academies. Four academies were incorporated. 

Appropriations. By the act appropriating money for the sup- 
port of government during the year 1833, a sum not exceeding 
20,000 dollars, was appropriated to the ‘ printing fund, and the 
sum of 20,000 dollars was set apart as a contingent fund, subject 
to the order of the governor.’ By another act the sum of 15,000 
dollars was appropriated ‘for the pay and support of the Geor- 
gia guard,’ ‘ for the protection of the Indians and the fractions,’ 
during the year 1833. 

Banks. No bank, body corporate invested with banking 
privileges, or person, shall issue or circulate any bank bill, either 
of the banks of this state, or of any other state, of a less de- 
nomination than five dollars; but this provision is not to apply 
to the presentment of any such bills for payment, or the trans- 
mission of them for redemption to such banks; banks, &c. vio- 
lating the provisions of this act are to forfeit the sum of $100, 
one half to the use of the state, the other half to that of the in- 
former. 

Another act provides, that if any bank ‘ shall refuse or fail to 
pay specie for any of its bills, &c. when demanded by any indi- 
vidual, upon suit thereof, such individual, in addition to the law- 
ful interest, shall recover ten per cent. damages for such refusal 
or failure, upon the amount so refused or failed to be redeemed 
in specie ;’ but this is not to authorize any bank, other incorpor- 
ated institution, or broker, to recover such damages. 

An act was passed, requiring the presidents and directors of 
all the banks in the state, to make semi-annual returns of the 
condition of such banks, which returns are to be subject to the 
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examination of the legislature; in case of neglect to do so, the 
bills of the delinquent banks are not to be received in payment 
of any debt due to the state or the Central Bank, until such 
returns shall be made; ‘the notes and bonds hereafter made 
payable at and discounted by any bank, shall, when transferred 
to any other bank, continue payable in the bills of the bank at 
which they were so made payable and discounted, in the same 
manner and on the same principles, as if they were still held by 
the bank at which they were made payable, and by which they 
were discounted;’ all the returns are to ‘ be made on the oath 
of the president and cashier of the respective banks.’ 

Churches. Five churches were incorporated. An act was 
also passed to incorporate the ‘ Mossy Creek Methodist Camp 
Meeting Ground.’ 

Constitution. Several amendments of the constitution of the 
state were proposed. One in relation to divorces provides, that 
they ‘shall be final and conclusive, when the parties shall have 
obtained the concurrent verdicts of two special juries authoriz- 
ing a divorce upon legal principles.’ 

Duelling. All persons who may have been heretofore en- 
gaged in a duel, or have given or accepted or knowingly deliv- 
ered a challenge, are discharged from all disabilities imposed 
by preceding acts in relation to duelling, ‘so far as the oath 
against duelling is concerned.’ All persons ‘ who may be here- 
after engaged in duelling, either as principals or seconds, shall 
be guilty of an high misdemeanor,’ and upon conviction, ‘ shall 
be punished in the penitentiary, for a term of years not less than 
four nor more than eight years.’ 

Manufacturing Corporations. Acts were passed to incorpor- 
ate the De Kalb Manufacturing Company, for the manufacture 
of cotton at the Flat Shoals on South River, with a capital of 
$30,000, which may be increased to $50,000; and a woollen 
and cotton manufacturing company, to be established in the 
county of Richmond; its capital is $50,000, and it may be 
increased to $100,000. 

Mining Companies. An act was passed incorporating the 
Augusta, the Habersham, and the Naucoochy mining compa- 
nies. 

Ice Company. The Augusta Ice Company was incorporated ; 
the object of the company is left to implication, and there is no 
limitation of the amount of its capital stock. 

Indians. An act was passed to protect the Cherokees in the 
peaceable possession of the lands secured to them by the exist- 
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ing laws of the state; and ‘to provide for bringing to trial of 
the trespassers upon the lots or fractions of land belonging to 


‘the state in the Cherokee country.’ ‘Ten men under the com- 


mand of a fit and qualified officer, shall be continued in the 
Cherokee country, who shall have full and complete power to 
protect each and every Indian in his and their persons, and 
also in the enjoyment of all their personal property, that may 
be in their possession; and it shall be the duty of said com- 
manding officer and his guard to prevent the intrusion, no mat- 
ter by whom, on any lot of land already or hereafter to be 
drawn, or fraction undisposed of, on which any Indian or Indians 
may and do actually reside and occupy;’ the commanding offi- 
cer and his guard are to visit and inspect the Indian habitations 
and settlements; a person is to be appointed to act as agent or 
guardian of the Indians, whose duty it shall be to reinstate any 
Indian who may have been illegally dispossessed of his real or 
personal property; but the person setting up any claim to such 
property, may appeal to the Superior Court; the agent is also 
required ‘to guard diligently the fractions lying in the county 
in which he resides, belonging to the state,’ and to prosecute 
persons ‘ trespassing in said fractions by digging gold or other- 
wise.’ Justices, sheriffs, military officers, &c. ‘ are hereby en- 
joined to see impartial justice done to said Indians, and to aid 
> any person who shall dispossess 
them of their personal property, or attempt to do so ‘shall be 
subject to a fine of fourfold the value of the property so taken 
or attempted to be taken, besides such other fine, not exceed- 
ing $200, as the court may deem fit;’ any person ‘ who shall 
by any act either forcibly deprive, or in an illegal manner, en- 
deavor to deprive any Indian or Indians of the possession or 
occupation of any lot of land on which, or any part thereof, the 
said Indian has resided as a home,’ on conviction, ‘ shall forfeit 
all right and title to said lot or any part thereof, and be fined in 
a sum not less than $100, nor more than $1,000; it is ‘ further 
enacted that though the oaths of Indians are not admitted in 
our courts of law, for the purpose of protecting their persons, 
property and lands, their rights shall be recognised for these 
special purposes, and be considered as standing on the same 
footing with free white citizens of the state;’ ‘any person who 
shall be guilty of any trespass upon the premises of the Indians 
resident aforesaid, shall be guilty of a high misdemeanor, and 
upon conviction thereof, shall be punished by a fine not less 
than $100, nor more than $500, and confinement in the county 


in sustaining their just rights; 
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jail, for a term not less than three nor more than six months;’ 
no inferior court while sitting as a court of ordinary, shall grant 
letters of administration to any person on the estate of any de- 
ceased Cherokee Indian, or the descendant of a Cherokee In- 
dian. 

By another act the governor is required ‘to discharge the 
guard placed in Cherokee country for the protection of the gold 
mines, and to enforce the laws of the state.’ 

Foreign Attachment. All corporations in the state, are to ‘be 
liable to garnishment both in cases of attachment and in cases 
at common law;’ they are ‘to answer under their corporate 
seal by their presiding officer;’ ‘summonses in garnishment 
shall in all cases be served personally ;’ but no corporation shall 
be liable to be garnished for the salaries of any of its officers. 

Jury fee. In actions commenced in the superior or inferior 
courts, the jury fee is to be $3 on all verdicts which may be 
signed, and $1 on all judgments which may be confessed. 

Bail. No person shall give bail more than twice for the same 
offence before trial therefor. 

Lands. A number of acts and resolutions were passed in 
relation to ‘ the gold and land lotteries;’ but we notice nothing 
of general interest. 

Penitentiary. An act was passed ‘to improve the penitentiary 
edifice and to regulate the management of its concerns.’ By 
another act, the act of 1831 ‘abolishing penitentiary imprison- 
ment except in certain cases,’ was repealed. The system of 
penitentiary punishment is to be reestablished. 

Pilotage. An act was passed to amend the several laws in 
force in this state, regulating the pilotage of vessels. 

Negroes. An act was passed ‘to establish an infirmary for 
the relief and protection of aged and afflicted negroes.’ 

Resolutions were adopted approving the measures pursued 
by the President for the purpose of inducing the Cherokees to 
remove; requiring the governor to appoint commissioners to 
prepare a plan for the buildings of the penitentiary and digest 
a system of laws for its government; proposing a convention of 
the southern states, to devise the most effectual mode of ‘ ob- 
taining relief from the evils’ of the tariff laws, and also a con- 
vention of the people of the United States, for the purpose of 
amending the Federal Constitution; declaring that the General 
Government does not possess the power to carry on a system 
of internal improvement within the several states, &c. &c. 
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KENTUCKY. 


At the session of the forty-first General Assembly of this 
state, in 1832-3, two hundred and forty-five acts and eleven 
resolutions were passed. 

Ch. 42.—Lunatic Asylum. The committee of any person 
regularly found to be a lunatic, ‘shall have the privilege of 
having such lunatic kept in the Lunatic Asylum, upon the same 
terms the state is charged;’ and the ‘committee shall have the 
privilege of providing any additional comforts beyond what are 
provided by the state, at their own expense, and in such way 
as may be agreed upon by the keeper of the Lunatic Asylum 
and the committee.’ When it shall ‘appear to the satisfaction 
of the Circuit Court, that any idiot or lunatic is permitted to go 
at large, and in the opinion of the court, is dangerous to the 
people of the neighborhood,’ the court is required ‘to order 
said idiot or lunatic to the Lunatic Asylum;’ if any such idiot 
or lunatic ‘ have an estate, the proceeds of which are sufficient 
to maintain him in said Asylum,’ it is to be appropriated to that 
purpose. ‘ Where, in the opinion of the physician and trustees 
of the Asylum, any person confined in the asylum ought to per- 
form moderate and necessary labor, it shall be lawful for the 
trustees and the manager to assign to any such person, labor or 
work to perform; and where any person shall perform work 
which in the opinion of the trustees, will entitle such person to 
an allowance or abatement out of advances made by the com- 
mittee for the support of the lunatic, it shall be lawful and 
proper for the trustees to do so; and the said trustees are fur- 
ther authorized to sell or exchange the product of all such labor 
or appropriate it in the best way they can, for the use of the 
Asylum and comfort of the subjects of confinement.’ 

Ch. 187.— Bail. Sec. 1. It shall not be lawful for the judge 
of any court in this state to require any person ‘to enter into a 
recognisance or to give surety to keep the peace, or to be of good 
behavior for a longer period than one year, at any one time.’ 

Sec. 2. In ‘all applications to bind over to keep the peace, 
or to be of good behavior,’ the court or justice is to ‘ hear testi- 
mony on the part of the defendant or defendants, if offered, 
proving or conducing to prove, that the application is vexatious 
or malicious, or for other cause ought not to be sustained, and 
the applicant may offer countervailing testimony ;’ and the court 
or justice shall thereupon decide whether the defendant or de- 
fendants shall be so bound over, 
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Sec. 3. Any person now bound under a recognisance to keep 
the peace, &c. shall, whenever he shall have continued so 
bound for the term of one year, be discharged, together with 
his sureties, from all liability upon such recognisance. 

Ch. 202.—Bank. An act was passed to establish the ‘ Bank 
of Louisville,’ with a capital stock of $2,000,000; the third sec- 
tion of the act provides that if the bank shall at any time owe 
an amount exceeding twice the amount of capital stock actually 
paid in, exclusive of sums due on deposite, the president and 
directors shall be liable for any debts of the bank in their pri- 
vate capacities, provided the property of the bank be inadequate 
to satisfy the excess; and if the president or any director ‘be 
absent when the excess may be contracted or created,’ or shall 
dissent, he shall not be liable, if ‘ within ten days from the cre- 
ation or discovery thereof,’ he make affidavit of his absence or 
dissent and file the same for record, with the proper recording 
officer, and give notice thereof ina Louisville newspaper; ‘ and 
said notice shall call a meeting of the share-holders.’ 

Ch. 96.—Fees. An act was passed ‘to authorize clerks, 
sheriffs, justices and constables to collect their fees from those 
about to leave this coramonwealth;’ fee bills, in such cases, 
may be issued before the expiration of the time prescribed by 
the existing laws; and the officer into whose hands such fee 
bills may be placed, is required to collect the same without 
delay. 

Ch. 149.—Coal Company. The Louisville and Bonharbor 
Coal Company was incorporated; its capital is $200,000, which 
may be increased to $500,009. 

Ch. 221.—Ejectments, Forcible Entries, &c. An act was 
passed to amend the laws regulating proceedings in cases of 
ejectments, and forcible entries and detainers. 

Ch. 82.—Evidence. It ‘ shall form no objection to the com- 
petency of any witness introduced on the part of the common- 
wealth, on the trial of a prosecution for forgery, that he or she 
is the person by whom the instrument charged to be forged, pur- 
ports to have been executed;’ and ‘ the judgment of conviction 
in the criminal prosecution shall not destroy the legal validity 
of the writing charged to have been forged, or be used in any 
civil controversy relative to the same.’ 

Ch. 222.—Gaming. This is an act containing numerous 
provisions for the prevention of gambling. It provides that the 
person losing, or his heirs or executors may at any time within 
five years, sue for and recover the money or other property so 
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lost; ifthe loser, &c. does not sue within six months, then any 
other person may sue for and recover the same; if any stake- 
holder be notified by the person making the deposit, not to pay 
the same over, but to return it to the owner, he is required so 
to do, otherwise he is rendered liable to an action therefor; any 
‘crediior of the loser, at the time of the unlawful gambling, or 
before the delivery of the property lost,’ is authorized to levy 
his execution and sell such property, ‘in the same manner as if 
it were still in the possession of or belonging’ to the debtor, or 
to file a bill in chancery in the same manner and have like 
redress as in the case of a fraudulent conveyance of property 
by a debtor to defraud his creditors; but if the execution is not 
placed in the hands of the officer, or bill filed ‘ within six months 
or thereafter, before any person shall bona fide sue to recover 
the amount so lost,’ then such creditor shall be postponed to 
the person so suing; every person ‘ convicted of being a keeper 
of a faro table, or other table, tables, or instrument used, and 
at which money is won or lost, contrary to the laws,’ shall be 
guilty of a high misdemeanor and shall be deprived of the right 
of suffrage and of holding any office of trust or profit,’ in the 
state: persons permitting any gambling in their houses, &c. are 
made liable, for every such offence, to a fine of not less than 
$200 nor more than $500; town or city marshals are authorized 
to seize all sums of money which may be found staked or placed 
in bank; ‘it shall be no excuse to any witness called on to give 
evidence, from deposing the whole truth, that he is a party con- 
cerned, or was so, in the unlawful game or gaming,’ but the 
evidence given by such witness shall not be used against him 
in any trial or proceeding whatever; ‘nothing in this act shall 
be so construed as to prevent the running of horses in this com- 
monwealth, except as heretofore prohibited by law.’ 

Ch. 205.—Hotel Company. The Louisville Hotel Company 
was incorporated, with a capital stock of $200,000. 

Ch. 142.—Insurance Company. An act was passed to incor- 
porate the Franklin Insurance Company; its capital stock is 
$100,000. 

Ch. 97.—Judgments. An act was passed prescribing the 
mode of vacating judgments recovered against or in favor of 
deceased persons. 

Ch. 219.—Crimes and Offences. If any person, having 
charge of any book +; paper ‘in relation to the election of any 
of the officers of this commonwealth,’ ‘ shall change, alter or 
vary the same, or permit another to do so,’ ‘with intent and so 
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as to produce a result different from the real fact and truth of 
said election,’ he shall, on conviction, undergo a confinement 
in the state jail and penitentiary, for a length of time not less 
than one nor more than three years, at the discretion of the 
jury. 

Ch. 231. Every free person and his abettors, who shall ma- 
liciously destroy, or attempt to destroy, any of the locks of the 
Louisville and Portland Canal, or the bridge over it, or injure 
or attempt to injure them, so as to obstruct the use thereof, 
shall, upon conviction, be sentenced to imprisonment in the 
state jail and penitentiary, for a period of time not less than 
two nor more than four years; if any slave be guilty of such 
offence, he shall, upon conviction, suffer death by hanging. 

Ch. 244.—Medical Institution. An act was passed to estab- 
lish a medical institution in Louisville for the ‘promotion of 
medical science.’ 

Ch. 206.—Railroad Company. The Bardstown and Louis- 
ville Railroad Company was incorporated; its capital is $350,000. 

Ch. 168.—Revolutionary Soldiers. Clerks of courts are pro- 
hibited from charging any fee for affixing the seals of office requi- 
site ‘to perfect the testimonials of any revolutionary soldier, for 
services performed by him during the revolutionary war,’ or for 
performing ‘ any duties which they may be required to perform 
for such soldier in procuring his pension;’ the provisions of 
the act are to apply also to the officers and soldiers of the late war. 

River. An act was passed appropriating the sum of $20,000, 
for the purpose of removing the obstructions to navigation at 
the falls of Green River. 

Ch. 245.—Savings Instituliuen. The Louisville Savings Insti- 
tution was incorporated. 

Ch. 200.—Slaves. Any court of equity is authorized, upon 
the petition of all the owners of any slaves held by two or 
more, either in co-parcenary, joint tenancy or in common, 
or if any of the owners be minors, upon the petition of their 
guardians, and the adult owners, to order a sale of such slaves; 
and any one or more of several joint tenants or tenants in com- 
mon of any slaves, may file his or their bill in equity, against 
the other joint tenants, &c. for partition; and if it shall appear 
to the court that partition in kind cannot be made, the court 
is empowered to decree a sale. 

Ch. 223. Every person who shall import into this state any 
slaves, ‘ or who shall sell or buy, or contract for the sale or pur- 
chase for a longer term than one year, of the service of any 
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such slaves, knowing the same to have been so imported,’ shall 
forfeit the sum of six hundred dollars for each slave so imported 
&c.; this provision is not to apply to emigrants to this state, if 
such emigrants shall, within sixty days after their arrival, have 
taken an oath before some justice of the peace, that they intend 
to become citizens of the state and have brought no slaves with 
the intention of selling them, and shall have caused such oath, 
within thirty days thereafter, to be recorded in the office of the 
clerk of the county court; nor shall the provision apply to 
travellers making only a transient stay, and who shall have 
brought slaves with them, ‘for the purpose of necessary attend- 
ance, and with the intention of again carrying them out of the 
state;’ nor shall the provision extend to the importation of slaves 
by residents who shall ‘ derive title to such slaves by will, de- 
scent, distribution, or marriage, or gift in consideration of mar- 
riage.’ In every case of conviction, the prosecuting attorney 
shall be entitled to a fee of twenty per cent. out of the money 
collected, and the balance shall be paid into the public treasury 
‘and set apart as a fund, to be under the direction of the gov- 
ernor, and such other or others as the legislature may appoint, 
for colonizing free persons of color on the coast of Africa.’ 
The owners of any slaves who may have hired them to any per- 
son out of the state, are authorized to bring them into the state, 
‘if such owners be citizens of this state, and have in their pos- 
session in this state such slaves at the time of the hire.’ 
Prosecutions for the violation of the provisions of this act, are 
to be commenced within five years from the time of the com- 
mission of the offence, and not after. 

South Carolina. Resolutions were passed disapproving of 
the nullifying ordinance of the late convention of South Carolina. 


MISSISSIPPI. 


At the sixteenth session of the legislature of this state, begun 
on January 7, 1833, at Jackson, one hundred acts and eighteen 
resolutions were passed. 

Academies. Four academies were incorporated. 

Ch. 14.—Attorney General. An act was passed prescribing 
the duties of the attorney general and district attorneys. The 
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attorney general is to be chosen by the qualified electors of 
the state, to continue in office during the term of four years, and 
to be of counsel for the state in all cases in the Court of Errors, 
or in the Superior Court of Chancery, &c.; his salary is to be 
$1,000; that of the District Attorneys is to be $600. 

Banks. An act was passed to establish a bank in Natchez, 
under the title of the Agricultural Bank of Mississippi; its 
capital stock is not to exceed $2,000,000. By another act 
authority was given to the Planters’ Bank to increase its capital 
stock by the additional amount of $1,000,000. 

Ch. 91.—Census. An act was passed providing for the enu- 
meration of the free white inhabitants of the state. 

Churches. Acts were passed incorporating the Methodist 
Episcopal Church Ebenezer, in Copiah county; the Baptist 
Church Ebenezer, in Amite county; and the Antioch Baptist 
Church. 

Ch. 2.—Cowls, §c. An act was passed to establish circuit 
courts and to define their powers and jurisdiction in law and 
equity; the judges are to be elected by the qualified electors of 
their respective districts; the 14th section provides ‘that for 
the better preservation of the sanctity of the right of trial by 
jury, pure and uninfluenced, no judge before whom any issue 
of fact may hereafter be tried by a jury, shall sum up or com- 
ment upon the evidence; nor shall said judge charge the jury 
on points or principles of law applicable to the case before them, 
unless the parties to such issue or their counsel differ in opinion 
as to the same, or one of the parties or counsel shall ask the 
charge of said judge to be given upon some point in controversy 
in said issue, which shall be distinctly specified in writing by 
the party asking such charge; and the judge shall charge to 
no other point than that to which his opinion is required.’ 

Ch. 3. An act was also passed ‘to establish a separate 
Superior Court of Chancery and to define the powers and juris- 
diction thereof;’ the chancellor is to be elected by the qualified 
voters of the state, and to receive a salary of $2,000. 

Ch. 1. By this act provision is made for the establishment 
of a board of police, consisting of five members, in each county 
of the state; these boards, in addition to the jurisdiction vested 
in them by the constitution, are ‘to exercise all such jurisdic- 
tion as is at present vested in the county courts,’ ‘ provided they 
shall have no jurisdiction over matters given by the constitution 
and laws of this state, to courts of probate;’ they are to divide 
the public roads into districts, apportion the labor on such roads, 
appoint overseers of roads, &c. 
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Ch. 61. This is an act to establish a court of errors and ap- 
peals, and ‘to define the powers and jurisdiction thereof;’ the 
court are required, ‘in every case they may decide or decree, 
to deliver their opinions in writing,’ which are to be recorded 
by the clerk, and if any judge of this court neglect or refuse 
to comply with this provision, he ‘ shall be deemed guilty ofa 
misdemeanor in office and shall be liable to removal therefor.’ 

Ch. 62. An act was passed to carry into effect the article in 
the constitution, providing for the establishment of courts of 
probate in the several counties of the state. 

Ch. 88.—Conelitution. By this act it is proposed to amend 
the second section of the seventh article of the constitution, so 
that it may read as follows: ‘The legislature of this state shall 
have and are hereby vested with power to pass, from time to 
time, such laws regulating or prohibiting the introduction of 
slaves into this state, as may be deemed proper and expedient.’ 

Divorces. Eight resolutions were passed (two thirds of both 
branches of the legislature concurring therein) to confirm de- 
crees of the court of chancery, granting divorces. 

Ch. 10.—Elections. An act was passed to regulate elections 
in this state. 

Ch. 31.—Infanls. This act empowers certain ‘ minors, who 
it is represented to this house, are nearly twenty years of age,’ 
to ‘take charge of, manage and administer their estates, and to 
enter into all civil contracts, which may be made and entered 
into by persons who have attained the age of twenty-one years,’ 

Ch. 74.—Governor. This is an act ‘ to define certain duties 
of the governor, and to establish his salary;’ it prescribes the 
duty of the governor in relation to the removal from office of 
state and county officers, &c.; his salary is fixed at $2,500. 

Ch. 81.—Justices of the Peace. Justices of the peace are to 
be elected for the term of two years. 

Ch. 73.—Literary Fund. An act was passed for the distribu- 
tion of the literary fund, now amounting to $50,000, among the 
the several counties of the state; but the fund is to ‘remaina 
part of the funded stock of the Planters’ Bank,’ and the divi- 
dends alone are to be appropriated to the purposes for which it 
was created. 

Free-Masons. ‘Two masonic lodges were incorporated. 

Ch. 80.—Insurance Company. The Mississippi Insurance 
Company, in Vicksburg, was incorporated; its capital is $500,- 
000. 

Ch. 15.—Bills of Exchange. All inland bills, drawn after 
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the passage of this act, ‘are placed on the same footing, and 
the same liability is incurred in every respect, in all cases of 
protest, without regard to the business or occupation of the 
drawer or drawee.’ 

Ch. 83.—Suits against the State. It ‘shall be competent for 
any person or persons, deeming him, her, or themselves, or 
body politic, to have a just claim against the State of Missis- 
sippi, to exhibit and file a bill in equity, in the Superior Court 
of Chancery, against the State of Mississippi’; the complainant 
is to enter into bond with sureties, in the sum of $250, ‘ condi- 
tioned to indemnify the state against all costs;’ and it shall be 
the duty of the Attorney General ‘ to answer, defend, or demur 
to said bill;’ either party may appeal to the High Court of 
Errors and Appeals; no execution whatever shall ever issue on 
any decree in chancery against the state, ‘ whereby the state 
may be dispossessed of lands and tenements, goods and 
chattels.’ 

Ch. 72.—Seminary Lands. An act was passed to provide 
for selling the thirty-six sections of land, granted by the United 
States to the state for a seminary of learning, and for investing 
the proceeds in stock of the Planters’ Bank. 

Ch. 79.—State House. The sum of $95,000 was appropriated 
for the erection of a state house; and $10,000 for the erection 
of a house for the governor, in the town of Jackson. 

Ch. 70.—Notaries Public. ‘When it may be necessary to 
have the testimony of any notary public in any suit or contro- 
versy, arising on or touching any protested promissory note, 
bill of exchange, or other instrument of writing, the official act 
of such notary public, certified under his hand and attested by 
his notarial seal, shall be deemed, held and taken to be conclu- 
sive evidence of the protest;’ and the notary shall not be 
required by any subpeena ‘to go beyond the limits of the county 
of his residence.’ When any notary public shall protest any 
such instrument, ‘ he shall make and certify, on oath, a full and 
true record of what shall have been done thereon by him, in 
relation thereto;’ and such record shall have the same effect, 
in all courts of record, as if the notary were present and inter- 
rogated in court; and if any notary public ‘shall falsely and 
wilfully set down and certify any matter untruly ’ in his record, 
he shall, on conviction, be deemed guilty of perjury, and be lia- 
ble to punishment accordingly; but all notaries public are requir- 
ed ‘to attend the courts of the counties of their respective resi- 
dences, when thereto required’ by subpena. Parties to suits, 
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‘in any court of this state out of the county of the residence’ 
of any notary public, may cause ‘his testimony to be taken by 
deposition or interrogatories, before a justice of the peace of the 
county’ in which he may reside. 

Resolutions. Resolutions were passed non-concurring in a 
resolution of the legislature of Louisiana requesting the Presi- 
dent ‘to order the United States engineers to make all the 
necessary surveys and estimates for a railroad from New 
Orleans to Washington City, inasmuch as we are unprepared at 
this time, to enter upon a scheme of internal improvement on 
so extensive a scale;’ disapproving strongly of the doctrine of 
nullification; and non-concurring in a resolution of the state of 
Georgia, in relation to the calling of a convention of the people 
of the United States, to amend the Federal Constitution. 


LOUISIANA. 


Acts passed by the legislature of Louisiana, at its session in 
New Orleans, begun on January 7, 1833. 

Academies. The sum of $2500 is to be paid annually out of 
the state treasury, for four years, for the support of the Mont- 
pelier Academy, and the sum of $1000, to be paid annually for 
ten years, for the maintenance of an academy in Alexandria. 
p. 108. 

Agricultural Society. An act was passed to incorporate the 
Agricultural Society of Louisiana; the corporation is empow- 
ered to raise, by subscription or otherwise, a capital fund not 
exceeding $500,000; a model plantation is to be purchased, 
‘on whicn such experiments shall be made in agriculture and 
horticulture, and the branches of industry connected with them, 
as may be deemed expedient;’ the profits of the plantation are 
to be ‘applicable only to such experiments, premiums for the 
encouragement of industry, and the purchase and importation 
of new plants and valuable animals as may be promotive of the 
objects of the society.’ p. 94. 

Banks. The Commercial Bank of New Orleans was incor- 
porated, ‘the chief object of which is to be the conveying of 
water from the river into the city of New Orleans and its fau- 
bourgs, and into the houses of its citizens;’ the ‘ original capital 
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stock ’ of the company is to be $3,000,000, and is to be exempt 
from taxation. p. 151. 

The Mechanics’ and Traders’ Bank of New Orleans was 
incorporated with a capital stock of $2,000,000; offices of dis- 
count and deposit are to be established at Opelousas and Vida- 
lia. p. 124. 

An act was passed to establish ‘in New Orleans a bank under 
the name of the Citizens’ Bank of Louisiana, with a capital of 
$12,000,000,’ which is ‘to be formed and procured by a loan or 
loans to be made by the directors of the bank,’ on the terms and 
conditions prescribed by the act; subscriptions to the capital 
stock are to be ‘ guarantied and secured by mortgages’ of real 
estate and slaves, which ‘shall form the basis and stand as a 
full security for such loan or loans and the interest thereon; the 
state is at all times ‘to be entitled to a credit with the said bank, 
of at least $500,000,’ ‘ on the bonds or obligations of the state 
being furnished in such manner as may be provided by law, 
bearing an interest which shall not exceed five per cent.;’ and 
every stockholder, on ‘ pledging his certificate of stock, shall 
be entitled to a credit equal to one half of the total amount of 
his stock;’ and ‘in proportion as any such stockholder shall 
use the said credit, he shall give his notes or obligations to the 
said corporation for the amount so lent him;’ the bank is em- 
powered to advance money to individuals for the purpose of 
building houses, to subscribe for the whole or any portion of 
the capital stock of the Lake Borgne Navigation Company, &c., 
to construct a railroad with branches, which is ‘to communicate 
from beyond the line of the Pontchartrain railroad and any point 
or points between the river Mississippi, the Gentilly and Chief 
Menteur road, and extending to and in the parish of St. Bernard,’ 
&c.; the legislature shall, at all times, by committee or other- 
wise, have access to the books, &c. of the corporation in order 
to ascertain the true state and condition thereof; at the expira- 
tion of the charter, the corporation is to deliver up the canal, 
roads, &c. to the state; ‘in consideration of which said cession, 
or in lieu thereof, the bonus [of $500,000,] mentioned in the 
15th section of this act, the said corporation shall, during its 
existence, be exempt in its capital and property ’ from taxation; 
the charter is to continue in force fifty-one years. p. 172. 

Census. An act was passed ‘to provide for taking a census 
of the voters in the state.’ p. 49. 

Churches. Acts were passed to incorporate four churches. 

College. The sum of $20,000 was appropriated for the ben- 
efit of the College of Jefferson. p. 69. 
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Committees. The chairman, or person acting as chairman, of 
any committee of the legislature is authorized to administer 
oaths to witnesses called before them to testify in relation to 
any subject referred to their consideration. p. 22. 

Coiion Press Company. An act was passed to incorporate 
the Orleans Cotton Press Company; its capital is $600,000, 
and may be increased to $1,000,000. p. 24. 

Education. An act was passed ‘supplementary to the several 
acts relative to public education.’ p. 141. 

Ferry Company. An act was passed, granting to the New 
Orleans Steam Ferry Company ‘the exclusive privilege of 
establishing and maintaining one or several steamboats in front 
of the city,’ for the purpose of crossing the river, during the 
term of ten years. p. 147. 

Gas lights. Certain persons were invested with the exclu- 
sive right of introducing and vending gas lights in the city of 
New Orleans and its faubourgs, during the term of twenty-five 
years. p. 33. 

Injunctions. The ‘ power granted to clerks of courts, to grant 
orders of injunction,’ was ‘ withdrawn.’ p. 94. 

Board of Public Works. An act was passed to establish a 
board of public works, and to create a fund for internal improve- 
ment. p. 36. 

Lyceum. The New Orleans Lyceum was incorporated. p. 
122. 

Lotteries. The privilege of drawing lotteries heretofore 
granted by the legislature, is to expire on January 1, 1834; and 
any person who shall sell or otherwise dispose of any lottery 
ticket, in this state, after that day, shall, on conviction, be 
subject to a fine of not less than $1000 and not more than 
$5000, and to imprisonment for not less than three months nor 
more than one year. p. 136. 

Mayor of New Orleans. The city council are authorized to 
increase his salary to any amount not exceeding $6000. p.91. 

Navigation Company. An act was passed to incorporate the 
Bayou Boeuf and Red River Navigation Company. p. 114. 

Penitentiary. The commissioners appointed to superintend 
the erection of a penitentiary at Baton Rouge shall not be re- 
quired to adhere to the plan of the penitentiary at Weathersfield 
in Connecticut, but may make such alterations as they may 
deem proper; but such alterations are not to be ‘ inconsistent 
with solitary imprisonment.’ p. 105. 

Railroads. If any person place any obstructions upon any 
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railroad with an intent to obstruct or endanger the free passing 
thereon, he shall, if a free person, on conviction, be imprisoned 
for a term not exceeding six months nor less than one month, 
and fined in a sum not exceeding $500 nor less than $100; but 
if he is a slave, he shall be sentenced to receive twenty-five 
lashes and to wear a chain, in the service of his master, for the 
term of twelve months. p. 138. 

Acts were passed to incorporate the New Orleans and Car- 
rolton Railroad Company with a capital of $300,000; this rail- 
road is to lead from the faubourg St. Mary to the Mississippi; 
the Clinton and Port Hudson Railroad Company, with a capital 
of $100,000, which may be increased to $200,000; and two 
railroad companies in the parish of Rapides. 

Slaves. ‘The senators and representatives of the state in 
Congress were requested ‘to call the attention of the general 
government to the propriety and expediency of entering into 
stipulations with the Mexican government, by which the citi- 
zens of the United States may recover their runaway slaves 
that may find shelter in the Mexican territory.’ p. 31. 

An act was passed repealing that portion of the second sec- 
tion of the act to amend the ‘ act relative to the introduction of 
slaves,’ which includes Kentucky, Tennessee and Missouri, as 
among those states and territories from which it is forbidden to 
introduce slaves. p. 81. 

Steam Tow Boat Company. The Louisiana Steam Tow Boat 
Company was incorporated for the purpose of maintaining steam 
tow boats, for the towing of vessels up and down the Missis- 
sippi from and to the sea; the capital is $120,000. p. 104. 

Sugar Refining Company. The Louisiana Sugar Refining 
Company of New Orleans was incorporated with a capital of 
$500,000, which may be increased to $1,000,000; in addition 
to all business incident to the refining of raw and other sugars, 
the company is authorized ‘to import iron rails or other mate- 
rials for railroads, to lay down the same on their own lands, or 
for other individuals or companies, and also to import and deal 
in all utensils and instruments used by sugar planters for the 
cultivation or manufacture of sugar.’ p. 67. 

Weighing of Hay, §c. An act was passed supplementary to 
the ‘ act to appoint weighers of cotton and hay, in and for the 
eity and parish of New Orleans.’ 
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The Judicial Chronicle, being a List of the Judges of the Courts 
of Common Law and Chancery in England and America, and 
of the Contemporary Reports, from the Earliest Period of the 
Reports to the Present Time. Cambridge. James Munroe & 
Co. 1834, S8vo. pp. 55. 


This little volume has just been put into our hands. Its author, 
Mr. George Gibbs, is a student at the law school in Harvard Uni- 
versity, at Cambridge. It evinces that taste for deep learning — 
that desire to seek the fountains of the law—and that zeal and 
diligence in the acquisition of sound and exact knowledge, which 
the students of that highly favored institution, by the precepts 
and example of their excellent professors, can scarcely fail to 
acquire. We are glad that sound learning in the professions 
is becoming more common; and the time, we have some reason 
to think, is not distant when it will meet with even more encour- 
agement in this country than it has hitherto received. It is 
indeed not difficult to imagine a state of things, where ignorance 
(we mean of books) may be more profitable than the most exact 
and profound knowledge. It was said of the Scythians, ‘ plus 
apud illos profuit ignorantia quam apud Grecos divinarum atque 
humanarum rerum scientia.’ And, without going back to so 
remote an age and so rude a state of society, we can readily 
conceive that the state of education in the professions may have 
been at so low an ebb that a half educated man, with a fair 
share of practical good sense, may have succeeded better than 
a profoundly learned man with equal natural ability. In an 
unlearned court, for instance, a learned advocate must be a 
most troublesome and uncomfortable body. And the vanity, 
self-sufficiency, and dread of mental labor on the part of the 
judge, which such an advocate may bring into action, will 
naturally countenance and encourage the sneers of the vulgar 
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at every thing which bears the semblance of erudition. But if 
there ever was a period in our juridical history when these 
remarks might in any degree have been applicable to any, even 
to the most subordinate of our courts, we believe that at the 
present day there are no tribunals of any considerable import- 
ance in our country where sound learning is not properly 
respected, and very few where eminence can be attained with- 
out it. And as our public institutions for instruction in the law 
increase, and the course of study becomes more systematic and 
complete —our young men will of course be better instructed — 
a taste for legal learning will become still more general—a 
finished law education will be held in higher repute —and the 
standard of professional excellence will necessarily rise. 

As to the work before us, it was much wanted. Dugdale’s 
work is an old, rare book, not within the reach of the profession 
in general; and besides from its antiquity it can give no account 
of the more recent judges and reports. Woolrych has, indeed, 
published a more modern book, which, on the other hand, con- 
tains no list of the ancient judges and reports; and both these 
books are moreover incomplete, and unsatisfactory to an Ameri- 
can lawyer, inasmuch as they make no mention of our American 
judges and reports. These deficiencies are supplied in the 
little volume referred to at the head of this article. We cannot 
give a better account of it, than by extracting a portion of the 
preface of the author. 

‘The design of this work is to lay before the student the 
times in which those eminent jurists flourished, upon whose de- 
cisions so large a portion of the common law rests, and to show 
at the same view the Reports in which those decisions are pre- 
served. 

‘It contains a chronological list of the Judges from the earli- 
est period of the Reports, with the time of their appointment 
and leaving office, and, in a corresponding column, the con- 
temporaneous Reports. 

‘It is singular that, considering the convenience of such a 
work to the student, none of the kind has yet been published. 
Petersdorff, indeed, in the beginning of his Abridgment, gives a 
list of the Reports in each year from the Restoration downwards, 
together with the Chief Justices; but from its form, as well as 
from its being in so large and expensive a work, it is inconve- 
nient; and neither has that nor any other ever covered the 
whole ground, or given the American Judges and Reports. 

‘In the present work, the lists of the earlier Judges of Eng- 
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land are taken from Dugdale’s ‘‘ Chronica Juridicialia,” Beat- 
son’s ‘‘ Political Index,” and Woolryche’s ‘‘ Great Law Offi- 
cers;” and the later English as well as the American Judges, 
from the Reports and Digests. 

‘It may appear useless to have carried the Catalogue to so 
remote a period as Jenkins and the Year Books. ‘To justify 
this, I would cite the following quaint passage from the Preface 
to the Abridgment of Dugdale’s ‘‘ Chronica,’”’ above mentioned: 

*<*It will be of singular use to rectifie those common and 
ordinary mistakes which pass for good and current among young 
students; who, finding in the ancient Year Books frequent 
authorities for opinions, either do take them all to be judges of 
old, or, at least, are not able to distinguish between the judge 
and the pleader. And not only so, but, as that very learned 
antiquary, Sir William Dugdale, Knt., Garter Principal King 
of Arms, goes on, which is much worse, viz. in not being well 
acquainted with the true names of the Judges and principal 
Lawyers of those times, do take those abbreviations of their 
names, there found, to be their very genuine and proper appel- 
lations, e. g. Mult. for Mulford; Shard. for Shardelow; Scorb. 
for Scorburghe; Aldeb. for Aldeburghe; Malb. for Malberthorp ; 
Hepp. for Heppescotes; Cant. for Canterbrigge; Loved. for 
Loveday; Trev. for Trevaignion; Parn. for Parning; Stouff: 
for Slouffard; Bank. for Bankwell; Kels. for Kelleshull; Scott. 
for Scotere; Sad. for Sadington; Hill. for Hillarie; Toud. for 
Toudeby; Frisk. for Friskenesse; with the like. By which 
means, not only their right and true names, but also their so 
well deserving memory, whereunto much honor is due, is utter- 
ly buried in the depth of oblivion.” *. 

‘Perhaps, in this degenerate age, when black letter is not 
much more studied than the black art, the above sage advice to 
young students will be of little use; but, as those repositories 
of ancient lore are sometimes cited in our courts, the recital of 
the Judge’s names may prevent such mistakes as those against 
which Dugdale remonstrates.’ 

If such a book as this had been more commonly at hand, we 
have reason to believe that some of the learned judges of some 


*«To avoid which catastrophe, that very learned antiquary furthermore 
desires the reader to take notice, ‘that some names are variously written; 
as Ronbury and Roubiri ; Scorburgh and Scardeburgh ; Steyngreen and Stain- 
grave; Stovord and Stouford ; Turkilby and Thorkelby ; and the like: So 
that they must be understood to be the same persons.”’’ 
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of our courts, who have taken pride in displaying their great and 
truly profound erudition by citations from the year books, might 
have been spared the mortification of having mistaken the argu- 
ments of counsel for the opinions of the court. 


The Constitutional Class Book; being a Brief Exposition of the 
Constitution of the United States. Designed for the Use of the 
Higher Classes in Common Schools, By Joseru Srory, L. L. D., 
Dane Professor of Law in Harvard University. Boston. 
Hilliard, Gray, & Co. 1834. 12mo. pp. 166. 


This little book is a singular companion to that of the same 
author reviewed a few pages back in this number of the Jurist. 
Judge Story’s Commentaries on the Conflict of Laws are ad- 
dressed to the highest order of professional intelligence. The 
vast learning with which they are filled, and the nicety of the 
questions discussed in them, require the closest and most dis- 
ciplined attention for their comprehension. The present work, 
published at the same time with the Commentaries, is for the 
use of the young. It is of the most elementary character; and 
from the clearness of its style, the beautiful arrangement of its 
parts, and the happiness of its illustrations is well calculated to 
fulfil the honorable design of the author. It is dedicated, in 
terms of high respect, ‘To the schoolmasters of the United 
States, whose meritorious, though often ill-requited, labors 
have conferred lasting benefits on their country, by the promo- 
tion of sound learning, pure patriotism and Christian piety.’ 

Judge Story, in his Preface, statesthat the work properly forms 
a sequel to Mr. Sullivan’s Political Class Book, but that it is, at 
the same time, altogether independent of it in its structure and 
design. It is, in its plan and spirit, similar to the larger Com- 
mentaries of the author on the Constitution. The same method 
has been adopted, and the same love of the constitution and the 
Union pervades its pages. It opens with a short chapter on 
the History of the Colonies, giving the dates of the early set- 
tlements, and stating the title asserted by Europeans to terri- 
tory in America by right of discovery. The next chapter very 
clearly defines and explains the nature of the different colonial 
governments, — an important subject, nowhere before elucidated 
to suit the apprehension of children. In the four next chapters are 
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explained the Origin of the Revolution, the Character of the 
Revolutionary Government, the History of the Confederation, 
and the Origin of the Constitution. Then follows the Exposi- 
tion of the Constitution, which is taken up, clause by clause, 
from the preamble to the last amendment, and accompanied by 
a clear and instructive commentary. 

The words of the constitution are kept before the scholar’s 
eyes by being always stated previous to the commentary. The 
reader will remember that in the larger work of the author on 
the same subject a similar plan was pursued. 

Judge Story expresses his modest views, with regard to the 
present work, in the words of Pope: 


Content, if hence th’ unlearn’d their wants may view, 
The learn’d reflect on what before they knew. 


There are few above the instruction afforded by this volume. 
Many to whom the constitution and the writings of its learned 
expounders have long been familiar, will take pleasure in view- 
ing, in such a condensed form, the subject of their studies. 
Others, who have not yet entered upon constitutional reading, 
wili use this as an initiatory book, in which they will behold 
laid down, as on a map, the general outlines and leading land- 
marks of the subject. To children it will be invaluable for the 
knowledge it conveys, and the ardent attachment towards the 
best interests of the country, which it inculcates. The Roman 
boys, according to Cicero, studied the twelve tables, ut carmen 
necessarium, and learned them by heart. The American boys 
may profitably follow the Roman example, in acquainting them- 
selves with the principles of the constitution under which they 
live, and thus be better enabled to discharge the honorable 
duties of a good citizen. 

Judge Story is universally known as the friend of young men. 
The present work entitles him to the equally enviable title — 
the friend of children. 


VOL. XI.—NO. XXII. 42 
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Judge Platt. The following notice of the late Judge Platt, 
taken from the New York Commercial Advertiser, is under- 
stood to have been written by a distinguished jurist of New 
York. 


‘It was with painful regret that we saw announced in the 
Commercial Advertiser of Saturday, the death of the Hon. 
Jonas Piatt. The loss of such a man to his family and friends, 
and to the community in which he dwelt, is incalculable. In 
every place in which he was known, and in every part of this 
country in which his character circulated, it will awaken the 
deepest sympathies. He was one of the most estimable of 
mankind. His public services were eminent, and his private 
life not only blameless but lovely. He merited and commanded 
the homage of universal respect, esteem, and veneration, arising 
from the strength and penetration of his understanding, the 
solidity of his principles, his devotion to his duties, the gran- 
deur of his moral character, the benevolence of his affections, 
and the purity and sincerity of his heart. 

‘He was born in June, 1769, and was a son of Zephania 
Platt of Poughkeepsie, one of the revered and intrepid patriots 
of the Revolution, and who was a member of the New York 
Convention of 1776, and of the Council of Safety in 1777, and 
a delegate to Congress under the old Confederation. He was 
also first judge of the Court of Common Pleas for Dutchess 
county, from nearly the time of its first organization down to 
the year 1795. After young Platt had finished his preparatory 
studies, (and part of them were at a French academy at Mon- 
treal) he was placed in the office of Col. Varick, in this city, 
as a student at law; and, under such a master, he readily ac- 
quired those precise and skilful habits of business, and that ac- 
curate knowledge of the principles and practice of the courts of 








Judge Platt. 489 


common law, which gave security and value to his professional 
pursuits. He was admitted to the bar in 1790, and in the same 
year he married the youngest daughter of Henry Livingston, 
clerk of Dutchess county, and sister to the Rev. John H. Liv- 
ingston, the accomplished scholar, and the venerable pastor of 
the Reformed Protestant Dutch Church. 

‘ Judge Platt, very shortly after his admission to the bar, was 
appointed clerk of the county of Herkimer, which then included 
all the western parts of the state. He settled at Whitestown, 
and continued for several years in the office of clerk of the 
county of Oneida, after that county was detached from Herki- 
mer, until at last he voluntarily relinquished it for the more 
active and intellectual business of his profession. There was 
so much ability, and at the same time so much integrity, trust- 
worthiness, and simplicity in his character, and he displayed 
such a large portion of public spirit, accompanied with such 
liberal views, that however solicitous he might have been to 
shun applause, he could scarcely avoid attracting very general 
notice, esteem, and attachment.— As early as 1791 he was 
elected supervisor of Whitestown, which single town then ex- 
tended to the Pennsylvania line, and to the shore of the Seneca 
Lake. In 1799 he was a representative in Congress, and exe- 
cuted its duties with distinguished approbation. THe rose in 
the militia service, and ultimately attained the rank of briga- 
dier general of the cavalry. In 1809 he was elected one of 
the senators of this state for the western district, and during 
the four years he remained in that office, he acquitted himself 
with great ability and honor, in the faithful and independent 
discharge of the various duties, legislative, executive and judi- 
cial, which belonged to that complicated trust. In no period of 
his life were his services more conspicuous. His intrepid spirit 
and comprehensive views were pre-eminent: 

‘ An instance of his unshaken probity deserves to be specially 
noticed. In the winter session of 1810, there was a petition 
from Col. John Trumbull for an act of the legislature to allow 
his wife, who was an alien born but not naturalized, and who 
resided with him in New York, to hold real estate. An appli- 
cation from such a source, and for so harmless, and so usual 
a privilege was nevertheless rejected. At that period the pre- 
judice against English subjects was inveterate. A division 
was called upon the rejection of the bill in the senate, and Gen. 
Platt stood alone in favor of it, though at that time he was in 
nomination by the federal party for the office of governor. But 
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he disregarded all the advantage which his vote would and did 
afford to his opponents at the impending election, because it 
came in competition with his sense of duty. To find another 
example of such heroic virtue we must go back to the annals of 
our revolution, or we must search the lives of some of the stern 
sages of the old Roman Senate. Col Trumbull afterwards in a 
portrait of Judge Platt, very happily immortalized this illiberal 
proceeding on the part of the senate, by giving the exact date 
of the yote, and adding — 
Justum et tenacem propositi virum 

Non civium ardor prava jubentium 

Mente quatit solida.* 

‘General Platt, in the same session, and on the 12th of 
March, introduced, and supported, by an appropriate speech, a 
proposition to appoint commissioners to explore the route, and 
report on the practicability of a canal from Lake Erie to the 
Hudson. This was the first legislative measure that was taken 
on the subject of the Erie Canal, and it was suggested by him 
to his friend Thomas Eddy, and, on consultation with De Witt 
Clinton, it was promptly and warmly espoused by him, and he 
consequently seconded and supported General Platt’s motion. 
For this noble specimen of profound forecast, fruitful in such 
magnificent results, who can deny to Judge Platt his title toa 
proud niche in the temple of fame? 

‘In February, 1814, he was appointed a judge of the Supreme 
Court, and our judicial annals afford abundant proofs of the 
intelligence, learning, integrity and diligence which he brought 
to bear upon the administration of justice. No bench in the 
Union surpassed, either in merit or in reputation, the character 
of our Supreme Court during the nine years that he contributed 
his full share of efforts to sustain and adorn it. In 1823, he 
was unjustly and unwisely reformed out of office by the revolu- 
tionary measures of the New York Convention of 1821. He 
was then thrown back upon the resources of his profession in 
the decline of life, and with impaired fortune. He settled at 


* «Colonel Trumbull, who had fought in the battles of the revolution — 
who had enjoyed the confidence and warm friendship of “‘ the Father of his 
country,” and been called by him to a station in his military family — and 
who, subsequently to the war, had executed a high and delicate diploma- 
tic trust abroad with such success, as to save many millions to our country, 
was so much wounded and disgusted by this narrow-minded party con- 
duct of the legislature, that, we believe, he has never since offered a ballot 
at an election. —Ed. Com. Adv. 
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Utica, and resumed the practice of the law with his customary 
diligence and an anxious concern for the support of his family. 
He continued there until the spring of 1826, when he removed 
to this city. Within a couple of years thereafter, while he was 
pursuing his professional business in the first rank at the bar, 
with increasing success, he was afflicted with the Angina Pecto- 
ris, a fatal disease, which broke down his constitution and endan- 
gered his life. He was eventually compelled to abandon his 
profession, and retire with very moderate means to the quiet and 
more healthy occupation of agricultural employment. He settled 
on a small farm in the town’ of Peru, on the shores of Lake 
Champlain, where he resided the four last years of his life, in 
dignified and charming simplicity, diffusing around him the 
brightness of his character and the benign influence of his 
example. 

‘ Judge Platt’s conduct was always pure and honorable. No 
folly disgraced him, no temptation led him astray, not even in 
the gay and sanguine season of youth, when the passions are 
warm and visions are bright and alluring. Before he had entered 
into public life his mind had been led to the study and contem- 
plation of those great and fundamental truths of Christianity 
which relate to our future destiny, and are undoubtedly the 
most momentous that can engage the attention or command 
the reverence of mankind. He gave them his unqualified 
assent, and sustained his religious profession and faith with a 
steadiness and unostentatious deportment that threw an air of 
sanctity over his whole character. He had sense enough to be 
a Christian without fanaticism, and to unite at the same time 
the liberal manners of a gentleman with the moderation of a 
philosopher. His wisdom was ‘‘ pure, peaceable, gentle, and 
easy to be entreated; full of mercy and good fruits.”” He lent 
his efficient aid and powerful sanction to the religious and 
charitable institutions of our country, and he was a prominent 
member of those which are most distinguisiied. One of his 
last public acts was a speech (since printed) giving his decided 
support to the cause of temperance in the limited and humble 
society in which he had placed himself.* He was for giving 
by every reasonable means, an effectual check to the vice of 
intemperance, and almost every person with his experience has 


* «In July last, he also appeared at a public meeting, as a firm and un- 
wavering friend of the American Colonization Society, and drafted, with his 
own hand, a series of very able and pointed resolutions in favor of that noble 
object of benevolence.—Ed. Com. Adv.’ 


42* 
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perceived or known, in a thousand cases, noble and generous 
minds, whose bosoms were naturally formed to beat high to the 
calls of honor and the dictates of patriotism, cut down prema- 
turely by that devouring pestilence. 

‘I will only add that Judge Platt preserved his accustomed 
serenity and cheerfulness amid the misfortunes, difficulties and 
infirmities that pressed heavily upon his declining years. Though 
possessing the most tender and acute sensibility, they were not 
able to subdue his fortitude. They could do no more than sober 
his views and chasten his expectations. Nothing of that kind 
was able to sour his temper, or diminish his kindness, or shake 
his confidence in the wisdom and goodness of Divine Provi- 
dence.’ 


Dr. Wigglesworth’s Table of the Expectation of Life, and Mr. 
1, Bowditch’s Corrections. 


It has been suggested to us that a publication in the Jurist of 
Dr. Wigglesworth’s Table of the Expectation of Life, would be 
convenient to the profession in estimating the value of life estates. 
This table was originally published in the Memoirs of the Ameri- 
can Academy, vol. 2, p. 133, and is copied in Oliver’s Convey- 
ancing, p. 88. It has been adopted by the Supreme Court of 
Massachusetts in estimating the value of life estates. Estabrook 
v. Hapgood, 10 Mass. R. 313. 
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Mr. Ingersoll Bowditch has recently communicated a memoir 
to the same society, Transactions Am. Acad. V. 1, N. Series, p. 
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345, in which, from a calculation on the census of 1830, he esti- 
mates that the results agree pretty nearly with Dr. Wigglesworth’s 
Table. His results, for the ages of 20, 30, &c., are as follows: 


Age. Expectation of life. 
20 36°32 

30 32-20 

40 28°21 

50 21°77 

60 15°79 

70 9°52 

80 4:96 

90 2:34 


Opinion of Sir Bartholomew Shower. The following opinion 
of Sir Bartholomew Shower was found among the papers in the 
office of the Secretary of State of Connecticut. Our corres- 
pondent, who communicates it to us, says: ‘ While looking over 
some old papers the other day, in the Secretary’s office, I found 
an original opinion of Sir Bartholomew Shower. That part 
which expresses the opinion and the signature, are undoubtedly 
his aulograph: the statement of the casé is in another hand. 
I send you a copy for the Jurist, if you think it worth an inser- 
tion. It is principally valuable as an antiquarian curiosity. I 
doubt whether our courts, especially at that day, would have 
decided in the same way.’ 

‘John Siven of New London, in New England, being pos- 
sessed and seised of a personal and real estate, by his will gives 
as follows, viz. 

‘I give and bequeath to my wife after my decease one third 
part of all my estate personal and real, during her life and at 
her decease the real to revert and return to the ministry; and 
the personal to be at her dispose. 

‘Item. All the remainder of my estate both real and per- 
sonal not above disposed of, I give and bequeath to the minis- 
try of New London, to be improved for their use from time to 
time by my executors. 

‘ Note. The minister of New London is a minister of a pres- 
byterian congregation, which is the religion generally professed 
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in that country, who claims the remainder of the estate devised 
as aforesaid. 

* Question.— Whether the devises to the ministry are good 
devises, and what construction or intendment in law the word 
ministry shall have ? 

‘I conceive that this is a void devise in law, there being no 
person capable of taking by it; the same is so entirely uncer- 
tain as to the person who should take the estate; that no rea- 
sonable legal intention of the testator can be collected from it, 
and therefore the same must remain to the heir. 

April 25th, 1699. B. Suower. 


French Review of Foreign Legislation and Political Economy. 
A new monthly journal has been commenced in Paris under the 
above title, edited by M. Foelix, an advocate of the royal court; 
assisted by jurisconsults and authors, both French and foreign, 
of which it is proposed to publish a list in some future number 
of the journal. In the introductory exposition of the plan and 
object of the work, the editor says that he hopes it will be 
attended with the important advantage of cultivating relations 
of good will and esteem between the jurisconsults of different 
countries. Political economy is brought into the plan from a 
double motive, namely, because the studies in relation to it 
have a sensible influence upon the institutions of every people, 
and the progress of their legislation; and also because the sub- 
jects of political economy have a general interest, that is com- 
mon to different countries. ‘The work does not propose to give 
a complete history of the legislation of each country upon every 
subject, as that would be too vast an undertaking. It will con- 
sist of a series of documents and articles upon the points most 
interesting in legislation and political economy. 

II. The second article is a translation of one by M. Meter- 
meier, professor of jurisprudence at Heidelberg, on the recent 
expositions as to the efficacy of the English system of penal 
laws, especially transportation; originally published in Ger- 
many, in the journal of the science of foreign laws and legis- 
lation. 

III. The third article is a notice of the acts of the last Brit- 
ish Parliament, and the legislative measures now in agitation 
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in England, translated from an English publication, entitled 
‘The Ministry of Reform and the Reformed Parliament.’ 

IV. The profession of a barrister in London, translated also 
from the same German journal with the second article, to which 
it appears to have been communicated by Mr. Hayward, the 
principal conductor of the English Law Magazine. 

V. The next article is on the penal code of Bolivia, by M. 
Fouchier. 

The journal then notices the following works, viz. 1. Col- 
lection of the Laws, Civil and Criminal, of Modern Countries, 
of which the first volume was published in Paris last year, by 
M. Victor Fouchier, advocate of the court royal of Rennes.— 
2. Political Documents for the History of the Public law of the 
Germanic Confederation, or a Corpus Juris Confederationis 
Germanice, by M. de Meyer counsellor of legislation in 
Mechlenburg. 2d edition. Francfort on the Mein. 1833.—3. 
Observations on the Constitutional Charter of France, Extracts 
from the Course de Droit Public of M. Pinheiro Ferreira. 
Paris. 1833.—4., The Controversy between Holland and Bel- 
gium concerning the Navigation of Rivers, by M. Den Tex, 
professor of jurisprudence in Amsterdam. 1833.—5. The 
Laws of Social Security, by M. Carmignani, professor of Juris- 
prudence at Pisca.—6. An Essay on the Theory of Social Life 
and Representative Government, to serve as an introduction to 
the study of the social science, or the sciences of law and poli- 
tics, by M. Hepp, advocate and professor of the law of nations 
at Strasburg. Paris. 1833.—7. A Treatise on the Principles 
of Judicial Organization, and the Competency of Civil Juris- 
dictions, by M. Carré. A new edition, with notes by M. Victor 
Fouchier.— 8. Report on the Present Condition of the Belgian 
Prisons, under the improvements introduced since the Revolu- 
tion; and upon the necessity of the introduction of the peniten- 
tiary system, by M. Duchetiaux, inspector general of the prisons 
of Belgium. 1833.—9. The work of Messrs. de Beaumont and 
de Tocqueville, on the Penitentiary System of the United 
States, and on its Application in France, which has been trans- 
lated into German, by Professor Julius of Berlin, with additional 
notes equal to about one quarter of the original work. The 
writer also mentions Dr. Lieber’s translation of the same work, 
and adds that Professor Mittermeier of Heidelberg has pro- 
mised a review of the original, and the two translations for the 
French Journal of Foreign Legislation and Political economy. 

These articles are by M. Foelix the Editor of the Journal, 
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APPOINTMENTS BY THE PRESIDENT. 


William M. Price to be Attorney of the United States for the 
Southern District of New York, in the place of James A. 
Hamilton, whose commission had expired. 

James P. Hale, Attorney of United States for the District 
of New Hampshire, in the place of Daniel Duree, whose com- 
mission had expired. 

James W. Escum, reappointed Marshal for West Florida 
District. 

Thomas Munroe, District Judge of the United States for the 
District of Kentucky. 

Lewis Saunders Jr., to be District Attorney of the United 
States for the District of Kentucky. 

Thomas J. Lacy, to be Judge of the Territory of Arkansas, 
in the place of Alexander M. Clayton, resigned. 
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Reports of Cases Argued and Determined in the Supreme Judicial 
Court of Massachusetts. By Octavius Pickering. Vol. 11. Com- 
plete. Boston. Hilliard, Gray & Co. 8vo. 

The Judicial Chronicle, being a List of the Judges of the Courts of 
Common Law and Chancery, in England and America, and of the 
Contemporary Reports from the Earliest Period to the Present Time. 
Cambridge. James Munroe & Co. 8vo. pp. 55. 

Condensed Reports of Cases in the Supreme Court of the United 
States. With Copious Notes of Parallel Cases in the Supreme and 
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VI. 10,11 and 12 Wheaton. Philadelphia. Desilver, Jr. & Thomas, 
1834. 
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The Constitutional Class Book, being a Brief Exposition of the 
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Professor of Law in Harvard Univesity. Boston. Hilliard, Gray & 
Co. 12mo. pp. 166. 

Commmentaries on the Conflict of Laws, Foreign and Domestic, 
in Regard to Contracts, Rights, and Remedies, and especially in regard 
to Marriages, Divorces, Wills, Successions, and Judgments. By Jo- 
seph Story, L. L. D. Boston. Hilliard, Gray, & Co. 8vo. pp. 557. 

The Practice in Civil Actions and Proceedings at Law in Massa- 
chusetts. By Samuel Howe, late Judge of the Court of Common 
Pleas. Edited by Richard S. Fay and Jona. Chapman, Counsellors 
at Law. Boston. Hilliard, Gray & Co. 8vo. pp. 599. 


IN PRESS. 


Chitty’s Forms, with subscribed Notes of Practical Directions how 
to apply them, intended as a companion to Chitty’s Law Practice. 
By Joseph Chitty, Esq., of the Middle Temple, Barrister. 

Rawle’s Reports. Vol. 4. 

Pickering’s Reports. Vol. 12, No, 1.8vo. Boston. Hilliard, Gray 
& Co. 

The Reports of Cases Argued and Decided in the Court of Exche- 
quer in England; Commencing with the first volume of Price’s Re- 
ports. Condensed on the plan of the English Common Law Reports, 
by a gentleman of the Philadelphia Bar. 
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Review, French, of Foreign Legislation and Political Economy, 
notice of, 495. 
S 
Salvage, libel for, 21, 
Sale, civil law of, 271. 
Scotch bond, right of assignee to sue, 101. 
Shower, Sir Bartholomew, an opinion of, 494. 
Story’s Conflict of Laws, reviewed, 365; Constitutional Class 
Book, notice of, 486. 
Sumner’s Catalogue of Law Library of Harvard University, 
S g ) 
263. 
T 
Tennessce, law of principal and surety, 5. 
Theobald’s Law, principal and surety, 9. 
Treasury, warrant, arrest under, 256, 338. 
Treaties, unconstitutional, 305. 





502 Index. 


WwW 
Wendell’s Reports, digest of, 6th vol., 116. 


Wigglesworth’s table of expectation of life, 492. 
W iinesses, competency of, crimen falsi, 356 ; salvors, 34. 








